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Before the B 
FEDERAL COMMUNICATIONS COMMISSION FIC 66R-480 
Washington, D. C. 20554 
She 93036 


In re Applications of ) (GORRECTED) 


DOCKET NO. T6SJE 
File No. BP-16940 


LORAIN COMMUNITY BROADCASTING COMPANY 
Lorain, Ohio 


DOCKET NO. 16877 
File No. BP-17297 


ALLIED BROADCASTING, INC. 
Lorain, Ohio 


MIDWEST BROADCASTING COMPANY 
Lorain, Ohio 


DOCKET NO. 16878 
File No. BP-17302 


RRS YY YY YUU 


For Construction Permits 


MEMORANDUM OPINION AND ORDER 


By the Review Board: Board Member Nelson dissenting with a statement. 
: : | 


1. The above-captioned mutually exclusive applications for new 
standard broadcast stations utilizing the facilities formerly used by 
Station WWIZ in Lorain, Ohio, were designated for hearing by Commission 
Order FCC 66-839 released October 5, 1966. Lorain Community Broadcasting 
Company (Lorain) filed a motion to enlarge issues, October 26, 1966, 
requesting the addition of issues to determine the relationship between 
Michael F, Koury and E. G. Koury, his brother, the major ‘stockholders 
and President and Board Chairman of Allied Broadcasting, Inc., with the 
Lorain Journal Company, and to determine what if any effect this relation- 
ship might have upon the qualifications of Allied Broadcasting, Inc. as 
a licensee of this Commission. | ; 

2. In support of its motion, Lorain alleges that there is 
privity between the Koury brothers and the Lorain Journal) in that the 
Lorain Journal controls Lorain Cable TV, Inc. and that the Kourys are 
minority stockholders in Lorain Cable TV, Inc. Lorain argues that 
since the Kourys own minority interests in the Lorain Cable TV, Inc., 
they are therefore subject to economic pressures from the Lorain Journal 
which may adversely affect Allied's ability to operate independently and 
compete effectively for business in Lorain, Ohio. Lorain's argument 


1/7. The Board has before it the following pleadings: Allied Broadcast- 
‘ing, Inc. Opposition to Motion to Enlarge Issues, filed November 9, 1966; 
Broadcast Bureau's Comments on 'Motion to Enlarge Issues", filed Novem- 
ber 9, 1966; and Reply, filed by Lorain Community Broadcasting Company, 
November 22, 1966. 


ane ee a ena es A NAR re a 
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depends on presumptions built upon speculation and does not meet the re- 
quirements of Section 1.229(c) that motions to enlarge issues must be 
supported by facts sufficient to warrant the action taken. The business 
relationship as between the Koury brothers and Lorain Cable TV, Inc., 
does not, of itself, support the conclusions which Lorain urges as war- 
ranting enlargement of the issues, and Lorain has advanced no specific 
facts upon which such conclusions can be based. In view of these circum- 
stances, the motion to enlarge issues will be denied.2/ 


ACCORDINGLY, IT IS ORDERED, This 6th day of December, 1966, 
That the Motion to Enlarge Issues, filed October 26, 1966, by Lorain . 
Community Broadcasting Company, IS DENIED. 


FEDERAL COMMUNICATIONS COMMISSION * 


Ben F. Waple 
Secretary 


Released: December 9, 1966 


% See attached Statement of Board Member Nelson. 


27 The Egle case, John A. Egle, 24 RR 484b (1963), cannot be relied upon 
to warrant the inclusion of the issues in this proceeding for in that 
case the close business, professional and personal relationship between 
the parties presented an entirely different set of circumstances than 
those advanced by Lorain in this proceeding. 


STATEMENT OF BOARD MEMBER 
JOSEPH N. NELSON 


While it can be argued that, standing alone, the pleadings 
do not justify the framing of the requested issues, the petition 
does contain references to the 20-year history of the unsuccessful 
and questionable efforts of the Lorain Journal's principals to 
obtain a broadcast station in the Lorain area, Under these cir- 
cumstances, I think it is incumbent on the Koury brothers to submit 
affidavits setting forth whether they have engaged in any dis~ 
cussions, understandings or agreements with the principals of the 
Lorain Journal concerning Allied's application. I would withhold 
action on the petition pending receipt of such affidavits. 


, 
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Excerpts from Vol. 4 of the transcript 
of hearing held on February 3, 1967 
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Now, you understand the period I am talking about. I 


mean before you czme down here to Washington with Mr. Adams; | 


Sin, may I say something? 
Yes, six. 


You are always trying to imply that Mr. Adans 


{ 

‘ 

} 

H 

} 

"4 

i 

i 

the Lorain Journal Company, but he isn': i 

| | 

was, in my eyes, a : 
: 
i 


broker, but he hae large sum f money inve 


{ 
\ 
estate business and he -- | 
t 


Q Mr. Soury, in the question I asked yeu, 


i 
mean to imply anvthing abovt Mr. Adams. I was merely trying ; 
to associate in your mind thepoint in time when Mr. Adems -- 
is he a licensed real estate broker? 


A No, sir. 


however you want. But at that time when you talked with him, 
| 


| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 


Q All right. Then, if you want -- you think of him 
aid you talk -- in Lorain -- did you talk “about the radio 


staticn and application fer Ezble TV both? 
A As far as I can recollect, as to the CATV, he just 

called my brother and that was as far as I know they talked 

about that, until I went to the meeting and I’ heard about 

this contract. : | 


In the radio station, he was interested in becoming a 


Se ee 


Le 9 rc a a Fane oer 


| 
partnor. | 


epee 
PerLod OF time, 
meice Anne rine 
SOMe sfore Novexnoer, 


ie BS about the radie stetion and enble 


point I an trying 
The radio station, he wanted to knew if he covid 


become a paxt of the gyvoup. Theat is all. He wanted to become 


part of the group himself. 
re) ; lomstand that. And about the cable IV, what die 
he want to know? 
rN ¢ iy moloy ‘ eain Journal Company. 
Q © in one case, he was an employee of the Lorain 


Cases -- 


less, at the time, you were discussing both 
radio and CALV? 
Discussing? What do you mean by “discussing”? 
Q Well, dia you ask Mr. Adems -~ or did Mr. Adams 
ask you any questions about the radio station that you were 


planning 


| 
| 
| 
| 
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MR. SCHATTENTIEZD: Once again, I am going to object to 
his whole line of questicning. I think .my witness is 


correct in what Mr. Marmet is trying to 


he ask 
He is txying 


the Lorain Journal 


53, which was 


MRRMET : 


to take a short recess while I 

review some of the qvestions 

been answered, ang pexhaps Mr. 

the witness and m 

PRESYDING SHAMINER: Gentienen, let's get on with it. 

We will take about a five or ten minute break to allow 
you to organize yourselves, but let's get aleng with this. 
Here it is 2:20 alzeady and we Still have one witness to go. 

(A recess was taken from 2:20 p.m. until 2:30 p.m.) 

PRESIDING EXAMINER: Gentlemen, let us continue. 

BY MR. MARMET: . i 


@he @irectors meeting of Lorain Cable Vv, Inc., to 


: 
| 
| 
| 
i 
{ 
| 
| 
| 
| 
| 
| 


which you wef 


A ft the -- 17th and Broadway at the Journal's 


the Jovrnal Of 


wwnonk Conpany. 


5 


teck are you obligated 


Q Bo you have a stock subscription in Allied Radio, 
incorporat« 
A 
Q zow much stock are you obligated to purchase? 
39 percent. 


How many shares do you now hold? 


| 
| 
: 
| 
| 
| 
| 


on. 


Se a aa a dF Re SS ee ET TI 


Now many shares are you cbligated to 


Do you have en euployment 


Well, what do you mean 
Is there now in exist 
PRESIDING EXGMINER: 


WHE WEThess: 


YELOwM 
expLoym 


Where is the 
TV, Incerporated? 
A Where is the 
Yes, sir. 
They haven't cenlly cpaned up an office yot. 


-- they are waiting for an 7CC xuling! to get 


xuling because of the hundred market +- hundred cities 


in the market area. 


| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 


PRESIDING EXAMENER: The top 100. 
THE WITNESS: The top 2100, they refer “ ix. 


PRESIDING EXAMINER: Cities. 


THE WITNESS: You need a waiver from the FCC to pull in 
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a£ and when you are successful in gett 
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Do you have an option to obtein any stock in the 
th ALL 


Bo you conten 


Mr. 


ene 
ee ed 
3 
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MR. } 
uestions? 
contract wv 


wy 
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PRESIDING EXAMINER: On the record. May i have the 
reporter repeat the question and Mr. coury's answer un to 
i the point he stopped? 


MR. MARNET: 
Company? M hattenfield went sather fast XL would ae 


PRESIDING EMAMINER: = can tell 


. 


"Do you have any agreements with 


follows: 


2 aes 
in effect is what it was. It might not be 


verbatim, but it is pretty close. 


(The record wes read by the reporter.) | 


THE WITNESS: 3 af : 2 Z can't handle it, I 


would just give it up. 


BY MR. SCHATTENFIELD: | 


| 
Sf you couldn't handle it in what respect, sir? 


if the time it required would interfere with my 


the radio station. 


Now, if through your association with the Lorain 


gournal in the CATV enterprise any pressure should be brought 


upon you with respect to your operation of the radio station, 


what would you do? 


i 
: 
| 
| 
i 


011 


CHATTER FIELD: 


MARMET: I don't think it is. 
FLETCHER: He said, “If there were pressure“. 


Read the question back to me, 


* 


Maxmet‘s Petition i <g@; that t nugh the CATV enterprise, 
that pressure --- 

MR. MARMED: 2 thought you wexe objecting to my attempt 
to go into that Petition to Enlarge. 


PRESIDING EXAMINER: But XY overruled the objection to it. 


ZI could go into the Petition 


I didn't say that. Going into 


testimony that we 5¢ mean, with respect to the Lorain 


Television -- Cable Company, I mean. 
Please be quiet while the reporter reads that question. 
(The pending question was read by the reporter.) 
PRESIDING EXAMINER: What is the ground for the objec- 
tion, Mx. Pletcher? 
MR. FLESCHER: It is too speculative, sir. He said, 


"TE pressure is brought to bear". 


393 
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PRESIDING EXAMINER: Well, there has been plenty of 
atimation that it might be, according te the intimation that 
mt and the questions asked, by counsel, 
I wewld like to obfect o “the ground Lo is 
completely leading. 

PRESIDING BHXAMINER: 

MR. MARME?T: AlL right. 

PRESIDING EXAHINER: Try another one. 

I stick to my basic grounds. This 
something too remote -- not too remcte 
future that may happen, and how are we 
say now how he will react six months from now based upon a 
certain factual situation about which we jen ee 

MR. MARMET: I would like to ask: Wag it 
contention that I had gone into material in my motion to enlargsi 
which had been denied by the Review Board ane you gaid that 

itting me to do so? 
& that correct? 

PRESIDING EXAMINER: No. I didn't say, I was 
you to do so. If the Commission turned you| own, 
going to permit it. I didn't know anything about 

| 


| 
| 
| 
: 


MR. MARMET: I know. 
i 


MR. SCHATTENFISLD: We have heard questions asking where. 


the meetings of CATV were, we have the officers, we have "Loraii 


013 394 


Jovrnel", “Lorain Journal", and that wasn‘t for the divexsity 
point. 
MR. FLETCHER: were factual statements, though. 
I will overrule the cbjection and 
Jet hin enswer for what it i I knew it is on the 
Speculative side, LE hy aS 3 ewer, let him answer. 


BY Mx. SCHATTSNYFIELD s 


any pressure been brought on you from any 
ef the CATY or the Lorain Journal to date with 
to the xvadio application? 
MR. MARHET: IE object to that, 


PRESIDING EXAMINER: I will sustain the objection to that. 


They don't have an application here. I mean, they haven't 


granted an application, so it is speculative, surely. 
MR. SCHATTENPISLD: Let me check my notes, please. 
PRESIDING EXAMINER: Surely. 

MR. SCHATTENFIELD: X doatt believe I lave any further 


questions. 


RECROSS-EXAMEINATION 
BY MR. MARMET 
My. Kovry, have you montioned 
the propesed general manager in applics 
& radio station in Lorain? 
Leiboxritz? 
A I don't know if Xt 
or not. 
Nave you cold him that you ara a principal 
Oh, yes. He knows that. 


You have toid hin? 


Well, he knews, it is comaon knowlédge. People 
* | 


Lorain knows me and <<! 


Q Ald vight. 


Backtrack again to Mr. Leibowitz, if I may. 
Have you discussed the radio application with Mr. 


Leibowitz? 


A Srutchfnully, we didn't get into it because I vealized 
this embarrassment. But when Dr. Myezs had a heart attack 


-~ he is a Negro physician and one of the members of our group 


-- he asked me how this would affect our situation. 


I said, "I don't know” -- 


Q Mr. Leibowitz asked you this? 


396 
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Yes. Xn his capacity, you know, as a newsman. 
Myers is a very popular men in Lozain and - < 
is fine. You have answered that. 
alk cout other cecasions when you have discussed 


with Mr. Leibowitz, you say 


of your occasions ox visits 


him, do vou mentica the radio station 


Q Yet you say it i wet 


resent occupation ~- applying ‘er adio station; 


not correct? 

A It takes up a lot of my time preparing for 
application; yes. 

Q Why isn't Cari Adams 


A Well, on advice o€ counsel, we didn't take him 


Q What was thet advice? 
PRESIDING EXAMINER: He gave it. 
BY MR. MARMET: 
Q What was it? Because Mr. Adams an employee of 
the Lorain Journal Company? 


PRESIDING EXAMINER: Right. 


016 397 
BY MR. MARMET: i 
Q Mx. Adams ceased his employ with the Lorain Journal 


| Company, according to your most recen timony, on Decertber 


| 
| 
| 


31, i965. 


MR. SCKATT 


the employment azonn 
BY MR. MASNET 

Q My guesticn to you now is: 
that Mr. Adems is not a stockholé 
he wes an employee cf the Lorain Journal Company 

MR. SCHATTENLIE Ave you asking -- 
object -~- are you esking for the aévi ouns sel with respec 
to this? 


MR. MARMET: No. £ sk: his werson's conclu~ 


MR. Rear anecaet He gave the conclusion. TE you 


el) | 


want the = ceason, you will have to ask counsel. His 
conclusion was he was an emplovee of the Journal. 


BY MR. MARME®: : 
Q Did you consider asking Mr. Adams to join the group 
in 1966 when you asked the others to join the group? 


A X don't think we did consider hire. 


Q Did you know that Mr. Adams was no longer associated 


i 
with the Journal, as you have just now testi £i ea? 


~ 
& 


| 
| 
| 
| 
| 
| 
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to the foregoing, Rac manner 
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the proposed station for one year. 


Whether, in the light of the evidence a 
pursuant to the foregoing, the applicant 
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ne with respect to the application of 
i zest Broadcasting Company: 


Whether Eerbort L. Jacobs and S. Lee Kohrman 
have sufficient cash and/or liquid zssets to 
meet their respective loan commitments, 


Waether, in the light of the evidence adduced 
pursuant to the forego: ang, the applicant is 
financially quslified, 


ruins which of the propos. 
erve the pudlic interest. 


To determine, in the light of the Seeceace adduced 
Reeuene to the foregoing issues, vaien, if any, 
wlicetions should be grax wee 


3. 2 desi: m order specified that, in the event of a grant 
of any of the icat eréin, the construction permit shell contain 


the following 


Sion in Docket No. 14429 with re- 
operation with daytine facilities, 
ons of Secta on 73.87 of the Com- 
mission's i Lh oe to this authorisation, 
and such Sees 


And, in the event the Allied epplication is granted, the construction per- 
mit shall also contain the folie: wing conditions 


"Before prosram tests are authorized, pemaittee shall 
submit sufficient data to establish that the radiation 
has been 2éjusted to the value proposed," 


h. Lorain Comunit: ty Piled a “Petition for Leave to Amend Avpli- 
= 


Cation” dated October 26, 1965 + Sth the Hearing Beant 22>. Based on the 
amendment, Lorain Commend ty represented that it would have available 
$130,808 without operating reventes to Bee anticiossed excenses for the 
first Jeet The & axendment was en Order released Novenber 21, 
1966. Sinvitaneously with th Fal zeave to mead Lorain Com- 
munity filed a 2 "Notion to Hedi. at Revie Board requesting 
deletion of issues 2/b) and 2(0) te : aencial picture 
< Set forth in the amendnent. : = Order released 
December 7, 1966. 
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Cleveland, Ohio, and is President, a director and more than 25% stockholder 
1 of this travel bureau. 
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57. Mr. Luther engaged in civic activities in 
Soringfield, Ohio £ from Sho to 1950, and continued his com ity work when 
he moved to Lorezin in 1950. He has been involved in the following civic 
activities, among others: Pres icent of Retail Merchants Association; 
Director of Lorain Merchants Association; Board of Directors of Kiwanis 
Club; Director of Community Welfare Council; Chairman of the Annas Lorain 
Community Chest Campaign; Board of Directors Chamber of Comnerce 3; Chairman 
of Adininistrations Comite tse of Firelands Retirement Center, Tne. Vice- 
Chairman Youth Pr President of Broadway Merchants Association; Mexber 
of Executive Committee of Pirelands Retirement; Pilot Youth Project Con- 
mittee of Vista; Le Poard of Lorain Community Improvement Corvoration 
which is presently involved in a proposed transaction between Lorain and 
the United States Steel Corporation; Chairman of the Loz ounty Adminis- 
tration Building Committee; and Chairman of National Firms Givision of 


Rehabilitation Center. 


58. Ted Jacobs, Vice President, director and 14 percent steck- 
holder of Midwest, was born in Caicago, Illinois on Cetover 18, 1921. He 
nas Lived in Lorain since 1925. He attended Lorain schools, = iversice 
lLitary Acadeny, and graduated from Ohio State University in 1943 with a 
B. S. degree in finance. Mr. Jacobs is currently employed full-time as 
President and majority stockholder of Ted Jacobs, ine. , whida ows two 
women's and children's specialty shops, one of which is located in Lorain, 
and the other at Midway Mall in Lorain County. He is also a4 partner in 
Jacoos-Stensel Co., Lorain, Ohio, a real estate leasing co openy. 
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station (W2E., Elyria, Chic): provides a 3. 16 nv/m service, 

two other stations provi iding such service to a portion of 

Cleveland, Ohio - 10% - WKYC-FM, Cleveland, Chio 2 50; Din = 
television stations provide 4 principal city service to Lorain (WKYC- 
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the funds that it ak oe und eee ee avail ahve ann VEzes Se 000. The 
findings show that Ailied antondcec, and still int a to acquire technical 
equipment in the amount of $23,600 to implement its proposal, and by using 
this figure for its technical equipment its total cost of construction and 


goers Son for the first year will be $192,685.00. It is found that Alli¢edts 


vailable funds of $200,000 is nore than sufficient to cover its proposed 


costs. Upon this basis it is concluded that Allied Broadcesting, Inc. is 
financially oquzlified to construct and operate its propesed station. 
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ll. With respect to civic See on, the findings show 

Mr. Offoole, although f Lorain and a lawyer, has had 
a very limited ence commmnity affairs, and such particivation 
was prior to 1940. rhola, and Mr. Finkel, attorney and architect, 
respectively, have eee acters n the affairs of the community and have 
held nr many 3 positions in the civic organizations of Lorain. Mr. Mobille's 

Svic activitics have been confined to the Washing gton, D. C,. area where he 
is an atte ormey. 
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16. Of the nine Ce cerss directors and stockiolder rs of this 
applicant, the findings show that Mr. Maurice-J. Condon, a director but not 
-an officer or stockholder, will be the full-time general manager of the 
proposed station. Mr. Lester Luther, a 6-2/3% stockholder) is the proposed 
station manager on 2 full-tine ‘basis. “us. Ted Jacobs, a 164 stockholder, 
and Mrs. Harrict Stensel, a 10% stockholder, will each devote abou. fifteen 
22k to the day-to-day operation of the Seeecoel Mr. Herbert 
Jacobs, although a resident of the Cleveland area, is the largest singzgl 
stockholder, 28%, and proposes to devote one coy per weok to the Gay-to-deay 
operation of poli ea to sales activities and administrative 
duties. The ng stockholders, officers and directors of Midwest will 
be available nsultative basis only. It has fur ther | 2en Tound that 
only 498 | of th aoe of Midwest is owned by Lorain residents, with the 
Sen 51% of Ris tock being owned by two Cleveland area resi Gents. 


civation by i Gidwest's principals 
ve in the civic activ rities of 
40 and 1950, “end after moving to Lorain in the 
his community work activity and held many offices 
ms. Mr. Ted acne has been very active in con- 
eld responsible positions in many organizations 
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= mited activity in the civic affairs of Lorain. 
he civic participation of Messrs. Herbert 
Cleveland residents. The remaining 
f 3 in Lorain have been very active in com- 
airs, and > man, a Cleveland resident, has been active in 
S civic or 
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18. With the exception of Mr. Maurice Condon, none of the prin- 
civals of Midwest has had any background or experience in radio broad 
casting. Mr. ee radio exoerience dates back to 1931 when he becane 
associated with a station as an announcer-trainee while still 
in college. sitions of announcer, publicity 

irector promotion director and general 
manager of station WEOL, Elyria, Ohio for avproxi- 
jis activities in broadcasting have included the writ. 
lirecting of radio announcements, radio programs, some 


spots and some Live television shows. 
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“ 
a 
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n Commmity is 75% locally owed; Allied is 100% lo 
and Gest, is Los owned by Lorain residents, with the balance 
say onts of Cleveland, Onio. Lora in Community's full-time 
i 5 ily rests on Mr. O'Toole's 25% omership, with plus 
Warkholats proooszl to spend about hal? of his time at the 
“eits statement that he will devote three hours per 
o-day operation of the station. Allied*s full-time inte- 
2 Michael Koury’s 39% ownership of the applicant's 
factors for Me. E. G. Koury's proposal to “advise 
in the operation management of the station as 
ea Pesce ventures, Mir. Tencerts offer to cevote 
to the station = ieéld of public relations. 
egration rests x y on Mr. Luther's 6-2/3% 
vation manag Midwest rates a strong plus 
Condon as EEORES, manager, even though he is 
fficer of this apolicant but only 2 a director, and 2 
e proposal of Mr. Ted Jacobs arc Mrs. Stensel, 14% and 
stockholders, respectively, to each devote 15 hours per week to the 
ee operation of the station. This applicant is also entitled to 
a slight plus factor for Mr. Eervert Jacobs* offer to spend one day per 
week in the station*s operation, primarily in sales and administrative 
duties. 
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20. Participation in civic affairs is a part of the intesration 


‘factor and is to be considered in evaluating it. Lorain Community" s inte- 


Vw 


gration focuses primarily on Mr. O'Toole, but the findings show that he. 


has been inactive in civic life for many years. Allied’s integration 
hinges on Mr. Michael Xoury's conmmity activities, and the record reveals 
thet he has had a limited participation in community affairs, with ALSAC 
veing his chiet aneLOS in recent years. Midwest's integration is based 
principally on M& > civic activities. He has been very active in 
community work : to Lorain in 1950, and prior thereto in 
Springfield, Ohio. Mid SSS ES as the full-tine integration of Mr. 
Condon, who will be eae is eae SEY prance! of 
as eae expe 
cips atior is SSaancane to ees si 
2 but not an officer or stockholder 0 
tion in civic activities. 


s 
i 


; ae es ve preferences of J1lied, with 39% integra 
and Lorain Communi over Miduest, with 6-2/3%, is considera 
diminished by the se of civic participation by the principals of these 
two applicants and by the provosed participants’ outside interests. Hi 
west is to be accorded a strong qualitative preference over both of the 
other applicants on the factor of area familiarit ty by reason of its out- 
standing participation in civic affairs. It is noted that none of the 
proposed full-time participants has a controlling interest in his applica- 
tion. Upon balance, it is concluded that Hidwest- is entitled to a first 
preference on the factor of integration, with Allied being the second 


choice, and Lorain Community being last. 


Auxiliary Power 


22. Since Allied is the only applicant that propdses to utilize 
auxiliary power equipment for its proposed station, it is entitled to a 
preference over both Lorain Community and Micvest under the (Commission's 
NAddondum to Policy Statement of July 28, 1965 on Comparative Broadcast 


Hearings" released March 4, 1956. 
Overall Summary 


23. Allied and Midwest have received clearance from the FAA for 
their tover tocavions and heights, and thus their proposed cdperations will 
not constitute a hazard to air navigation. All three applicants have been 
found to be fine encially qualified to construct and operate their proposed 


“stations. Therefore, a choice must be made on the basis of the standard 
comparative issue as to which applicant is entitled to a grant 


24. Lorain Commmity and Midwest are entitled to a significant 
preference over Allied on the factor of diversity of ownershio of the media 
of mass commmications, and on this factor they both rate equally. On the 


ose 


factor of integration it has been concluded that Midwest is entitled to 
2a first preference, with Allied ranking second, and Lorain Comaunity 
third. On the basis of its proposal to provide a source of auxiliary 
power, Allied is to te preferred over both other applicants. This pref- 
erence, however, is not sufficient to overcome the demerit assessed 
against Allied on the diversity factor. 


25. Upon the basis of the entire record in this case, and the 
foregoing findings and conclusions, it is concluded that the public 
interest, convenience end necessity would best be served by a grant of 
the application of Midwest Broadcasting Company. 


Accordingly, IT IS ORDERED, that unless an appeal to the Con- 
mission from this Initial Decision is taken by eny of the parties or the 
Commission reviews the Initial Decision on its own motion in accordance 
with the provisions of Section 1.276 of the Rules, the application of 
Midwest Broadcasting Company for a construction permit for a standard 
broadcast station to be operated on the frequency 1380 ke/s, with 500 
watts power, daytime only, at Lorain, Ohio IS GRANTED, and the mutually 
exclusive applications of Lorain Community Broadcasting Company ane Allied 
Broadcasting, Inc. for similar facilities at Lorain, Ohio ARE DENIED. 


7) 
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A TD EAM EAL, FP: Preected/ 
Millard F, French 
Hearing Examiner 
Federal Communications Comission 
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: denied 


3, 8 RR 2d 985, under (1) an air hazard issue 
Allied and Midwest; (2) financial qualifica- 
three applicants; and (3) a standard compara- 


Oa eae 22, ele Hearing Examiner Millard F. French released 
11 RR 2d 21) in which he found that all 

Tpossess the eaeiaine basic qualifications, and that under 

st is entitled to a grant. In reaching his ulti- 

miner concluded (1) that Midwest is entitled to a prefer- 

2rion of integration of ownership and management; (2) tha 

o a preference for proposing auxiliary power; and (3) t 
d Midwest are each entitled to a significant preference 
riterion of diversification of cara of the media 


3. The proceeding is now before the Review Board on exceptions to 
al Decision, filed by each of the three applicants and the Broadcast 
We have reviewed the Initial Decision in light of these exception 
ments of the Samer el and our examination of the record. Except 
ied herein and in the rulings on exceptions contained in the attached: 

the Examiner's findings and conclusions are adopted. Briefly 

with the Examiner's resolution of the basic quali- 
with his use recommendation to grant the ap- 
Our proces 1 disagreement with the Examiner relates 
plicants' aEteeee with respect to integration of 
the proposed station. In light of this differ- 
reinafter stated, the Board believes that Lorain 
be granted. ince the principal areas of 
late to the integration and diversification 
= will be limited to those two areas. 
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Lorain Community is‘a hio corporation composed of four 
t stockholder 2 of wnom are Lorain residents. One 

m 

t 


ia 
x 


he president: and a director of th 


to devote his full time to the day-to-day operation 
general manager. O'Toole, a Lorain attoraey, is a 
of the city and, over the years, has participated in many 
pees in recent years his civic participati n has deen 
z he Examiner also gave part-time integration credit for 
ex Suan Andrew J. Warhola and Warren E, Finkel. We believe 


° 


on 
* O th O th 


~ 


gument was held before a panel of the Review Board on March 28, 


this to be erroneous. In this connection it is noted that Lorain Community's 
application specifically represented that Warhola and Finkel, "will advise 
Mr. O'Toole on a weekly basis and be available for consultation whenever he 
desires." However, in its hearing exhibits, which were exchanged two months 
after the designation for hcarving, Lorain Community proposed for the first 
time that these two stockholders would participate in the management of the 
station on a daily basis. Since Lorain Community could not have amended its 
application to reflect this information,2 the evidence relating to Warhola 
and Finkel should have been rejected. Neil N. Levitt, 32 FCC 720, 722, 

24 RR 384, 388 (1962). See Lebanon Valley Radio, 2 FCC 2d:287, 289, 6 RR 2d 
767, 769 (1966), review denied, FCC 66-144, released February 17, 1966, and 
cases cited therein. Moreover, the advisory and consultative roles proposed 
for these stockholders in the application are of no significance in the 
comparative evaluation of the applicant. Policy Statement jon Comparative 
Broadcast Hearings, 1 FCC 2d 393, 395, 5 RR 2d 1901, 1909-10 (1965). See 
Lorenzo W. Milam and Jeremy D. Lansman, 6 FCC 2d 198, 203- 04, 9 RR 2d 204, 
211 (1966), review denied FCC 67-644, released June 8, 1967, affirmed sub non, 
Christian Fundamental Church v. FCC, Case No. 21,123, 12 RR 2d 2116 (D.C. C. 
Cir. 1968). In view of these circumstances, no credit can '!be accorded to 
Lorain aie ad aon participation in the station management by Warhola and 
Finkel 


5. Allied is an Ohio corporation composed of seven stockholders, 


each of whom is a resident of Lorain. Michael F. Koury (Aliied's president 
and a director) owns 39% of the stock and is the largest single stockholder. 
His brother, E. G. Koury (Allied's secretary, director andichairman of the 
board), owis 33% of Allied. The remainder of the stock (28%) is divided 
among the other five stockholders, none of whom owns more than a 10% interest. 
' Michael F. SY a former tavern owner, real estate broker, and long-time 
resident of Lorain, will devote his full time to the day-to- day operation of 
the station and will serve as its general manager. Michael Koury's civic 
efforts in recent years have been generally limited to an organization known 
as ALSAC (Aiding Leukemia Stricken American Children). Nojintegration credit 
is claimed for the remaining principals of Allied in the daily operation of 
the station. However, John P. Tender, a 10% stockholder, vice-president and 
director, proposes to devote 5-6 hours a week to the station in the field of 
public relation 1S. In addition, E. G. Koury proposes to advise and assist 

his brother in the operation and management of the station. John Tender 

and E. G. Koury actively participate in Lorain's civic affairs. 


Ey Sees @-g., Sancs Broadcasting Corp., FCC 61M-1218, 22 RR 106, 109-113. 
Also see Triple C broadcasting Corp., 12 FCC 2d 503, 12 RR 2d 1008 (1968) ; 
D. H. emia Communications Co., 3 FCC 2d 457, 7 RR 2d 661 (1966). 


an Ohio corporation, is composed of eight stockhold- 
the stock (i-e., 51%) is held by two non-residents, 
L. Jacobs) is a former Lorain resident. The remainder 
by Lorain residents, none of whom owns more than 147%. 
-sideat, director, 6 2/3% stockholder, .and a resident 
: Midwest's proposed station manager and will devote 
co the dsy-tu-day operation of the station. Midwest's pro- 
-time general manager, Maurice J. Condon, is a resident of 
Ohio, end has considerable broadcast experience. According to 
endon, whd is on the board of directors but owns no stock in 
‘will determine the day-to-day programming decisions and direct 
on under 


> 


the civic effai of Lorain. 

holder (28%), maintains social, family, and civic contacts with the city of 
Lorain and proposes to spend one day 2 week at the station. None of the 
other stockholders will devote any time to the station. 


7. In his Initial Decision, the Hearing Examiner gave quantitative 
integration credit to Lorain Community for the proposed full-time participa- 
tion of Austin O'Toole as its general manager and also awarded "plus" points 
to Lorain Community for the part-time integration proposals of Messrs. Warhola 
and Finkel. The Exominer awarded quantitative credit to Allied on the basis 
of the proposal of Michael Koury to serve as its full-time general manager. 
The Examiner also awarded "slight plus factors" to Allied for the part-time 
integration proposals of Messrs. E. G. Koury and John P. Tender. Midwest 
received quantitative integration credit for the proposed participation of 
Lester Luct ime station manager); a "strong plus" for the "service" 
e general manager); a "plus" for the part-time 
ed Jacobs and Harriet Stensel; and a "slight plus” 
al to spend one day a week at the station. The 
Examiner s i jcipation in civic affairs is a part of the inte- 

tion factor and is to be considered in evaluating it." Proceeding from 
the Examiner evaluateé each applicant's record of participation 
civic affairs and concluded that the quantitative integration preferences, 
nity (25%) and Allied (39%) were entitled for full-time 
participation, were "considerably diminished by the lack of civic participa- 
tion by the principals of these two applicants and by the proposed partici- 
pants’ outside interests." The Examiner awarded a "strong qualitative 
preference" to Midwest for area familiarity by virtue of "its outstanding 
participation in civic affairs.’ The Examiner concluded that "upon bal- 
ance . . . Midwest is entitled to a first preference on the factor of inte- 
gration, with Allied being the second choice, and Lorain Community being. 
Last." 


of Maur 


integration 


= 


| 056 
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8. In the Board's view the Examiner erred in giving a first pref- 
erence to Midwest under the integration criterion. On the jcontrary, we 
belicve that Midw vest has made the weakest integration showing of the three 
do not agree with the Examiner that this applicant 
for the proposed participation of Maurice Condon as 
station. It is well established tha It integration 
only for the active participation of owners and not 
nd ecconeee Veterans Broadcasting Company, Inc., 38 FCC 
25, 43, 4 RR 2d 375, 399 (1965), remanded on other grounds jsub nom. Syracuse 
Television, Inc., FCC 65-527, 5 RR 2d 577, reaffirmed 10 FCC 2d 642, 11 RR 
2d 817 (1967). Policy Statement, 1 FCC 24 393, 395, 5 RR 2¢ 1901, 1909. 
See Ultravision Broadcasting Co., 11 FCC 2d 394, 416, 12 RR 2d 137, 162 
(1968). Since Condon has no ownership interest in Midwest,| the applicant 
is entitled to no credit whatsoever for his proposed participation. While 
four of Midwest's stockholders propose to participate in the station's opera- 
tion, only one (a 6 2/3% stockholder) proposes to devote a significant amount 
of time on a daily basis to the station. It is primarily upon this full- 
time proposal that Midwest must rely in its comparison with the other appli- 
cants. See Policy Statement, 1 FCC 2d 393, 395, 5 RR 2d 1901, 1909. Thus, 
Midwest deserves quantitative credit for the prcecsec full- time participation 
of Lester F. Luther, as station manager, and Luther's participation is quali- 
SSS enhanced dy his local residence and civic participation. While 
Luther's civic participation is more extensive than that of! the principals 
of Lorain Comaunity and Allied who propose full-time participation, this 
factor is not sufficient, by itself, to propel Midwest's quantitative inte- 
gration proposal (6 2/3%) beyond Lorain Community's (25%) or Allied's (39%). 
See Policy Stateme 1 FCC 2d 393, 395, 5 RR 2d 1901, 1910. Also see 
Ultravision Broa ing Co., 11 FCC 2d 394, 469, 12 RR 2d 137, 154. 4/ Nor 
do we believe that the limited participation of Ted Jacobs, Harriet Stensel, 
and Herbert Jacobs, while desérving some credit, is adequate to compensate 
for the deficiency in proposed full-time integration, particularly since 
the duties of these individuals have not been specified. Policy Statement, ibid. 


4/° Under the Policy Statement, civic participation is a qualitative or en- 
Rancing factor to be evaluated as "a part" of a principal's! local residence 
background; therefore, the Examiner erred in diminishing the quantitative 
preferences to which Lorain Community and Allied are entitled. Policy State- 
ment, 1 FCC 2d 393, 395-96, 5 RR 2d 1901, 1910. See Community Broadcasting 
Service, Inc., 2 FCC 2d 53, 58-59, 6 RR 2d 589, 601 (1965), i affirmed as 
modified FCC 66-435, 3 FCC 2d 711, reconsider ration denied FCC 66-594, 4 FCC 
2d 379, aifixrmed sub nom. Community Broadcasting Service, Iac. v. FCC; 126 U.S. 
App. D.C. 258, 377 F.2d 143, 9 RR 2d 2004 (1967) (ger curiam). Moreover, 

the record shows that Messrs. O'Toole and Michael F. Koury have participated 
in the civic affairs of Lorain. Their participation, albeit limited when 
compared with Mr. Luther's, is enti tled to some qualitative) credit. See 


Policy Stat ment, 1 FCC 2d 393, 396, 5 RR 2d 1901, 1910. 


Moreover, Midwest's full-time integration proposal is itself comparatively 
weaker than the other applicants’ proposals because Lorain Community and 
Allied propose to integrate owners in more important staff positions.2/ In 
this regard, Lester Luther, Midwest's only full-time participating owner, 
will be station manager. But Midwest proposes to have a non-owner director, 
Maurice J. Condon, serve as its general manager, and determine the day-to- 
day programming policy of the station. On the other hand, the other appli- 
cants propose to have owners with more substantial stock interests serve as 
full-time general managers of their respective stations and determine the 
day-to-day policies of the stations. Thus, Allied and Lorain Community must 
receive distinct preferences over Midwest under this criterion. 


9, In the Board's opinion, Allied merits a very slight preference 
over Lorain Community in the area of integration. Michael Koury, Allied's 
president and largest stockholder (29%), will be the station's full-time 
general manager. Likewise, Austin O'Toole, Lorain Community's president and 
a 25% stockholder, will be the full-time general manager of that applicant's 
station. Both Koury and O'Toole are long-time Lorain residents who have 
participated in the city's civic activities. Neither applicant proposes to 
integrate a majority of its stock ownership on a full-time basis. Allied 
is entitled to no credit whatsoever for the proposed indefinite participa- 
tion of E. G. Koury (33% stockholder), since he does not propose to devote 
any specific amount of time to the station and his duties are not specified,& 
and to only very slight credit for the local residence of John P. Tender 
(10% stockholder}, who proposes to devote some time to the operation of the 


ee 


proposals, we will also look to the positions which the 
in order to determine the extent of their 
unctions and the likelihood of their playing important roles in 
. We will accord particular weight to staff positions held by the 
.. . Thus, although positions of less responsibility will be con- 
sidered, especially if there will be full-time integration by those holding 
those positions, they cannot be given the decisional significance attributed 
to the integration of stockholders exercising policy functions." Policy 
Statement, 1 FCC 2d 393, 395, 5 RR 2d 1901, 1909-10. 


6/ See Milaa and Lansman, supra. Allied claims that Michael Koury's pro- 
posed full-time integratioa "is strengthened when it is considered that 

Mr. Koury's brother owns a substantial stock interest, the Koury family is 
2 close-knit one and the Messrs. Koury have always acted together in their 
joinc business ventures . .. ." In Lewis Broadcasting Corporation, 11 FCC 
2d $89, 12 RR 2¢ 627 (1968), the Review Board did not treat the combined 
stock i a husband and wife as a unit. Also see Community Broad- 


(1966): 
in Allied as a unit. 


station. Thus, Michael Xoury's slightly greater ownership; interest in Allied 
is the only meaningful difference between the integration proposals of 
Allied and Lorain Community. This differcice (i.e., 39% versus 25%), while 
not of sreat masnitude, is sufficient to war ut for Allied the very slight 


preference over Lorain Community above awarc 2.8 


Diversification of Control of the Mec’ of Mass Communications 

10. There are no AM, FM,or TV stations presently operating in 
Lorain. United Artists Broadcasting, Inc. holds a permit jto ¢egnstruct a 
new UHF television station on Channel 43 in Lorain (WUAB-TV) 2 Lorain re- 
ceives a number of AM, FM, and IV reception services from other cities. 
Neither Lorain Community nor Midwest, nor any of their officers, directors, 
or stockholders, has any ownership intersts in broadcast stations or any 
other media of mass communications, either in Lorain or elsewhere. Michael F. 
Koury and E. G. Koury, who together own 72% of the stock of Allied, are 
officers, directors and stockholders in Lorain Cable TV, Inc. (Lorain Cable), 
the only CATV franchise holder in Lorain, Ohio, and an applicant for a CATV 
franchise in Elyria, Ohic.10/ The Koury brothers, together, own one-third 


7/ The Examiner's conclusion that Koury's and O'Toole's "outside interests" 
“Giminish Allied's and Lorain Community's quantitative preferences is without 
merit. There is no indication in the record that either Koury or O'Toole 
would not be able to devote his full time to the station ds he proposed to do. 


8/ Compare Ocean County Radio Broadcasting Co., 4 FCC 2d 
695, 697 (1966). 


S/ Recently, the Commission waived the transmitter mileage separation re- 
guirements of Section 73.610(d) of the Rules and granted WUAB-TV's request 
to modify its operations. WUAB asserted that the grant wduld result in the 
inauguration of a new service on Channel 43 in Lorain at an early date. 


10/ Lorain Cable, which is not yet in operation, proposes to carry the 
Signals of eleven television stations, including four distant signals. On 
April 11, 1967, the Comnission granted a waiver of Section 74.1107 of the 
Commission's Rules to permit Lorain Cable to carry the distant signals of 
one Akron, Ohio, station, and of two Toledo, Ohio, stations. The proposal 
to carry the distant signal of a Detroit, Michigan, station was set for 
hearing. Akron Telerama, Inc., FCC 67-422, 9 RR 2d 1043. | However, upon 
reconsideration, the Commission, on August 30, 1967, set for hearing the 
determination of whether Lorain Cable should be permitted to carry the dis- 
tant signals of the two Toledo stations. Akron Telerama, Inc., FCC 67-990, 
1l RR 2d 134. Therefore, as of now, Lorain Cable can carry the signals of 
four Cleveland stations, one Lorain station (not yet in operation), one 
Toledo station, and one Windsor, Canada, station, in addition to a distant 
signal from Akron. 


of the steck of Lorain Cable--each owns one-sixth--and the remaining 

: = Sass by The Lorain Journal Company (hereinafter The Journal), 
publisher of ° orain Journal, the only daily newspaper published in 
Lorain, and of The Wellington Enterprise, a weekly newspaper in Wellington, 
Ohio, a comm: 
the city of 
or Lorain Cable. 


ll. The Comnission has not yet developed a long-range policy re- 
jing cross-ownership of CATV and other media of mass communications. 
this is not to say that such a relationship sound or could be ig- 
uch a policy is developed. The Commission's concern with this 
carly expressed in its Inouirv into Developing Patterns of 
} EV Industry (Docket 17371), FCC 67-460, 7 FCC 2d 853, 
mmission stated that "the promised emergence of CATV systems 
saan capability in large metropolitan markets requires that we 
egin to consider the application of more traditional policies and rules 
on concentration of control, duopoly, and diversification of mass media." _ 
Subsequently, the Commission held that it would not be appropriate to refuse 
to consider cross-ownership of CATV and the other communications media in 
an adjudicatory proceeding pending the outcome of its inquiry into CATV 
ownership. See General Electric Cablevision Corp., 10 FCC 2d 198, 199-200, 
11 RR 2d 310, 312-313 (1967). 46/ Additionally, the Review Board has held 
that such cross-ownership can be considered under the standard comparative 
issue,23 13/ and the Board has considered it in two recent cases.14 


12. There is no record evidence ere orain Cable does or does 
not plan to originate a local program service.22 However, Allied does not 
contend that Lorain Cable cannot or will not ents such a service. 


NEE ee o£ The Journal, and Frank Kane, treasurer of 
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test Commit 


ee v. FCC, 121 U.S. App. D.C. 50, 
rnell O'Quin an, 11 FCC 2d 801, 


. 
t 
Fe 


Pro 

5 (1965). Cf. 
228C 10 FCC 2d 647, 651, 11 RR 2d 754, 759 

in part on other groun li FCC 2d 796, 12 RR Zd 502 (1968). 


: 8 FCC 2d 1068, 
ied FCC 68-326, 12 RR 2¢ 803. 


On August 17, 1967, the Examiner denied a motion of Lorain Community 
open the record for the purpose of receiving into evidence an orticle 
ring in The Lorain Journal purporting to show the operational plans of 
in Cable, FCC 67M-1401, released August 17, 1967. 


9 


060 


Compare Theodore Granik, S FCC 2d 1068, 1074, 10 RR 2d 659, 668. Therefore, 
the potential dansers which caused the Commission to institute its inquiry 
into CATV cross- -ownership (i.e., the concentration of control of the media 
of a conzaunity in a few hands) exists ORES When Lorain'Cable commences 
operation, it will, as Aliied contends, "bring to the community a wider 
choice of service," but we do not agree that it will thereby necessarily 
"enhance the diversity of viewpoint communicated to the public... ." 
Control over which viewpoints are transmitted to the community remains with 
the owners of.Lorain Cable, among whom are the Koury brothers, who also own 
a@ majority of Allied's stock. In short, the CATV owners will determine what 
voices are heard over the system in Lorain. We note in this regard that in 
Theodore Granik, supra, one of the applicants received a'slight comparative 
demerit resuiting from his ownership of a CATV system in!a community other 
than that being. applied for even though the CATV SEIS expressly forbade 
the system from originating local programming. 


13. One of the primary objectives of the Commission's diversifi- 
cation policy is to insure "the widest possible dissemination of information 
from diverse and antagonistic sources." Associated Press v. U.S., 326 U.S. 1, 
20 (1945); Policy Statement, 1 FCC 2d 393, 394, 5 RR mR 2d 1901, 1908. See 
Ultravision Broadcasting Co., 11 FCC 2d 394, 410- Rear 12 RR 24 137, 156. Thus; 
in the Policy Statement, the Commission stated tha Nother interests in the 
precpee community proposed to be served will a eate be of most signifi- 
cance." 1 FCC 2d 393, 394, 5 RR 2d 1901, 1908. In this connection, the 
Commission also stated that "the number of other mass communication outlets 
of the same type in the community proposed to be served will also affect to 
some extent the importance of the factor in the general comparative scale.” 
1 FCC 2d 393, 395, 5 RR 2d 1901, 1909. There are now no'other standard or 
IM broadcast stations located in Lorain, and the only nd other broadcast 
facilities in the community are represented by the permit for WUAB-TV and 
Lorain Cable's exclusive CATV franchise. Accordingly, with a grant here to 
Allied, principals of that applicant would have interests in two of the 
three broadcast media and two of the four communications media ia the com- 
munity; ane this circumstance must clearly weigh against ‘Allied under the 
Civersizication criterion. The significance of this factor is somewhat 
ciminished since Lorain receives a number of other broadcast services from 

» However, since there is no indicatidn in the record 
ther reception services provide a competitive voice as to the 
of Lorain, the facts continue to pose important Serie ons con- 
ation of media of mass communications. | See B 
FCC 68R-214, released May 23, 1968, 


the fact that the Kourys do not control Lorain Cable 
further diminishes the significance of the cross-ownership, it does not 
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10 


_chInionsarp to be completely disregarded. 16/ As stated in the 
"use will consider both common control and less than con- 
in other broadcast stations and other media of mass com- 

d 393, 394, 5 RR 2d 1901, 1908. Moreover, the Kourys 
directors of the CATV. Nor can we eon Allied's 
the eae do 
It is 
e has a meboua eee franchise to operate in th 
nee is Benes to prevent it from commencing opera- 
mt non-operational status is voluntary; and that it can, 
i Co: mission authorization, carry the signals of eight 
including a distant signal.lZ/ See note 10, supra. 
with the cee x applicants, and with due consideration 
rvice situation in Lorain, the availability 
nd the Kourys' lack of majority control of Lorain 
inion that, under the diversification criterion, 
must each receive a preference over Allied. 


ono 


Summation 


All. three applicants possess the requisite qualifications to 
sees of the’ Commission. From a comparative standpoint, it is well 
established tt f the two primary objectives toward which the comparative 
process is directed, i8/ the diversification criterion stands alone as one 
of the two objectives, while a determination under the criterion of best 


16/ While Allied should receive a demerit for the Kourys' ownership interest 
in Lorain Cable, the demerit is not, as the Examiner concluded, nade str ong- 
er" merely by the relationship with The Journal. See the Board's Memorandum 
Opinion and Order in this proceeding, 5 FCC 2d 806, 8 RR 2d 1137 (1966). 
Michael Koury testified that neither he nor his brother has engaged in any 
discussions, understandings, or agreements with The Journal concerning the 
Allied application. The other parties have not contradicted Koury's 
testimony. 


waiver proceeding in which Lorain Cable is currently 
17358; see note 10, supra) does not affect its power 
soon as it desires. Thus, Lorain Cable's fraachise 
gous to a construction permit from the Commission, and it is estab- 
t construction permits, unlike pending broadcast applications, are 
uncer the diversification policy. See, e.g., Farragut Television 
>» 8 FCC 2d 279, 281, 10 RR 2d 50, 54 (1967). 


18/ The two primary objectives are: (1) the best practicable service to 
the public, and (2) a maximum diffusion of control of mass communications 


media. Policy Statement, supra. 
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is reached by considering a number of factors, including, 
ioa and auxiliary power .29/ See Lewis Broadcasting 
It is clear to us that the proposals of both Lora 
would result in greater diversification of the owner- 
unication than would the propdsal advanced by 
respect to the "best practicable /service objective,' 
choice since it proposes the greatest are ta 
gration into the management of ithe propos st 
an auxiliary power supply. However, the ae ffex 
pees roposals of Allied and Lorain Community is slight. 
ty is in this respect a close second. Midwest with its sub- 
= ess significant integration proposal is a poor third. Our choice 
must, therefore, be between Lorain Community (clearly to be preferred on the 
diversification criterion) and Allied (slightly to be preferred on the "best 
practicable service criterion”). In these circumstances we conclude that over- 
all the public interest, convenience and necessity would best be served by 
granting the application of Lorain Community. 


Se 
ati 
nce 


ACCORDINGLY, IT IS ORDERED, That the applic cations of 
> Inc. (BP-17297), and Midwest Broadcasting Company (BP 
to construct a new standard broadcast station to operat 
Regacaranase 1380 kHz (500 w, daytime) at Lorain, Ohio, ARE DENIED; and t 
the application of Lorain Commun rity Broadcasting Company (BP-16940) for the 
same authorization IS GRANTED, subject to the following condition: 
Any pre-sunrise operation must cont om with Section 
73.87 and 73.99 of the Commission's Rules, as amended 
June 28, 1967 (32 FR 10437), supplenenzazy proceedings 
(if any) involving Docket No. 14419, sees the final 
resolution of matters at issue in Seen No. 17562. 


©). ee 


Dee a Za) 
Member, Review Boar 
Federal Communications Commission 
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jective of best 
in general, inte; 
in many co 

auxiliary power is n 
speaking (see Lynn Mcuntain ELOSICASEEOSS 9 7 

In this proceecing Allied's integration preference over Lora 
y is very slight and the Ronen to be accorded for its auxili 
posal is not sufficient to make a substantial difference in the 
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APPENDIX 
omnunity Broadcasting Com 
Exception XN Ruling 


our Memorandum Opinion and 
37 (1966). Also see para- 


evemeas e indi "no compara- 
tive issu ae or ae oe: be designee’ on program plans and 
policies, or on staffing plans or other program planning 
ela@aents, and evidence on these matters will not be taken 
under the -'' Policy Statement on Comparative 
Broadcast Heari cc 2d 393, 397, 5 RR 2d 1901, 1912 
(1965). i no eee with respect to these matters was in- 
cluded i designation order nor was such an issue at any 
time requested by any of the parties, the Examiner properly 
rejected the evidence tendered by Lorain Community. Cf. Ocean 
County Radio Broadcasting Co., 4 FCC 2d 953, 954 n.2, “8 RR 2d 
695, 697 n.2 (1966). 


Denied. Lorain Community's objections to the Examiner's dis- 
position of the auxiliary power criterion are without merit. 


Contrary to Lorain Community's allegations, there is no vari- 
ance between Allied's application and its evidentiary showing. 
“In its application, Allied explicitly represented that it 
would install auxiliary power equipment. Allied application, 
Section III, page 1, section 1b. In its hearing exhibit 
(Allied Exhibit 10), eae merely clarified what was already 
in its application. Moreover, the Examiner did not err in 
rejecting a Lorain Community exhibit purporting to reflect 
its proposal to install stand-by power facilities. Lorain 
Community's application was PEECe on September 30, 1965. The 
Addendum to the i I 2 ve 2d 667, 6 RR 2d 861 
1966), ich made auxiliary power a comparative factor, was 
released on March Lorain Community amended its ap- 
plication on Apri and June 28, 1966. However, it did not 
undertake to am lication to reflect an auxiliary 
power supply i chit 4 was not tendered until Febru- 
ary 1, 1967, 7 r fter publication of the Addendun 
to the Policy tem Accordingly, the Board finds no 
error in the Examir to accept the exhibit. Cf. 
Florida Guifcoast Broa ers, Inc., FCC 59M-655, 18 RR 635, 
reconsideration denied FCC 59-1003, 18 RR 638a. 


Exception No. Ruling 


| 

5 Denied for the reasons stated in the Examiner 's Memorandum 
Opinion and Order, FCC Bs 1401, released August 17, 1967. 
Also sec La Fiesta Broadcasting Company, 2 FCC 2d 255, 6 RR 2d 
884 (1965). Cf. Charles = Jobbins, 12 FCC: 2a 211, 12 RR 2d 
768 (1968). 


Granted. he Examiner's findings at paragraph 10 of the 
Initial Decision are modified to reflect thd fact that Austin 
W. O'Toole has obtained a $20,000 loan commitment from The 
Lorain National Bank, the proceeds of which; will, in turn, 
be loaned to Lorain Community. 
. Denied as without decisional significance. See ruling on 
Lorain Community Exception 2. 
| 
Denied. The Examiner's findings adequately ‘reflect the record. 
In particular, the Examiner found that Austin -O'Toole "has 
been actively engaged in the practice of law in Lorain” since 
1931. 
Denied. The backgrounds of Andrew J. Warhola and Warren E. 
Finkel are of no decisional significance inthis proceeding. 
Civic participation and knowledge of the community to be served 
are important only to the extent that the person possessing 
such attributes will devote some time to the new station. The 
record shows that the only stockholder of Lorain Comunity 
who will devote any time to the new station is Austin W. 
O'Toole. See paragraph 4 of this Decision. 
14, 17, 22, Denied as without decisional significance. 
23 


15 Granted to the extent that the Examiner's findings at para- 
graph 32 of the Initial Decision are modified to reflect the 
fact that Michael ¥. Koury has owned and managed a number of 

taverns in Lorain over the past twenty years; denied in all 

other respects since, with the foregoing ee the 
findings adequately reflect the significant ‘facts of record. 

See paragraph 5 of this Decision. 


Granted in substance. See.paragraph 5 of this Decision. 


Denied. S. Lee Konrman's background is of no decisional sig- 
nificance in this proceeding. See ruling on Lorain Community 
Exceptions 11, 12, 13. 
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Exception No. Ruling 
19 . Denied. The Examiner's findings adequately reflect the record. 


20 Granted to the extent that the Examiner's findings at para- 
graph 62 of the Initial Decision are modified to reflect the 
fact that Herbert L. Jacobs presently lives in Bedford, Ohio, 
which is outside of Midwest's primary service area. 


Denied in substance. Sec paragraph 6 of this Decision. 


Granted in substance. Since Maurice Condon has no stock 
interest in Midwest, he cannot be considered a "participating 
owner"; accordingly, his qualitative attributes (e.g., his 
broadcast experience) are of no decisional significance. See 
paragraph § of this Decision. 


Lorain Community is entitled to no credit for the 
osed integration of Andrew J. Warhola. See paragraph 4 
his Decision. Also see ruling on Lorain Community 


Denied as without decisional significance in view of the Board's 
disposition of Lorain Community's integration proposal. See 
ruling on Lorain Community Exception 25. 


Granted to the extent that the Examiner's findings at para- 
graph 88 of the Initial Decision are modified to reflect that 
E. G. Koury does not propose to devote any specific amount of 
time to the station, and that his duties at the station are 
not specified. Denied in all other respects since the Exam- 
iner's findings otherwise adequately reflect the record. See 
paragraph 9 of this Decision. 


ranted. See paragraph 6 of this Decision. While Luther's 
duties at the ‘station are not specified in the record, Luther 
does propose to serve as station manager. As such, the Board 
assumes that he will play a role in managing the station. See 
Policy Statement, 1 FCC 2d 393, 395, 5 RR 2d 1901, 1909-10. 


Denied. The Examiner's findings adequately reflect the 
record. See paragraph 6 of this Decision. 

Granted. Herbert L. Jacobs' proposal to spend one day a week 
at the station cannot realistically be characterized as parti- 
cipation on a "daily" basis. 


Granted in part and denied in part. The Examiner's findings 
adequately reflect the record except with respect to Herbert 
Jacobs' and Maurice Condon's integration proposals. 


Exception No. 


Denied. See ruling on Lorain Community Exceptions aati 3b%44 | ols} 


4, 8, and 9 of this Decision. The latter art of the fi 
> P 


a 
Lester Luther i ingfield, Ohio, are 


Ruling 


Denied. ruling on Lorain Community Exceptions 3 and 4. 


Denied. ruling on Lorain Community Exceptions Ru Fre 5 ¥) 5 


Denied. The Examiner's ultimate finding adequately reflects 


the record. Moreover, the Board's Decision (paragraphs 4, 9) 
reflects O'Too s long-time residence in Lorain. 
Tae 


and see ruling on Midwest Exception 24. 


aphs 
st 
sentence in paragraph 11 of the Examiner's ultimate findings 
("and such participation was prior to 1940") is deleted. In 
all other respects, the Examiner's findings adequately reflect 
the record. Also see ruling on Lorain Community Exception 2. 


. A . | = 
Granted in part and denied in part as reflected in paragr 


: 
Granted in part and denied in part. See paragraphs 4 and 9 


of this Decision. 


Granted in part and denied in part as reflected by ruling on 


Lorain Community Exception 15. 
i 
Denied in substance. See paragraphs 5 and 9; of this Decision. 
Also see ruling on Lorain Community Exception 27. 
I 


Granted with respect to the Examiner's characterization 


u 
Herbert L. Jacobs' integration proposal. See ruling on 


Community Exception 31. Denied in all other respects. 
Examiner's ultimate findings are based on the facts of record. 
See ruling on Lorain Community Exceptions 24, 28, 30. Cé. 
ruling on Lorain Community Exceptions 11, 12, 13. 


civic activities of 
of no decisional sig- 


Granted in part < denied in part. The 
e 


nificance in th ing. The civic participation of 
non-participati i als is likewise of no decisional 
significance. i the Examiner's ultimate findings 
adequately reflect xd See ruling on Lorain Coz 
Exceptions 11, 


t 
to 
. 


in part and denied in part as reflected by paragraph § 
Decision. 


in substance. See ruling on Lorain (Community Excep- 


Grented in sul See paragraphs 8 and 9 of this Decision. 


substance. E. G. Koury's proposal to advise and 
brother in the operation of Allied's station is 
no comparative credit. See passer 9 of this 
urice Condon's vole as general manager of Midwest's 

ation is likewise entitled to no comparative credit. 
ot this Decision. Lester Luther's role as 

nager is considered and weighed 

this Decision. 


Maurice Condon's broad- 
weight in this proceeding. 
The Examiner's independent 
jon of the factors of civie participation and local 
is discussed in paragraph 8 and note 4 of this 
Otherwise, the Examiner's conclusions are based on 
of record. 


rotownn 
rwenon wb 


in part and denied in part. See paragraphs 8 and 9 
Decision. 


Denied. See rulings on Lorain Community Exceptions 3, 4, 
and 33. 


Granted in substance for the reasons stated in the Decision. 


Denied. Local CunecohSpepense se is no longer an uae oa 
comparative factor. Local residence is important only insofar 
as it is reflected in the integration proposal of an applicant. 
See paragraph 8, note 4 of this Decision. 


Denied for the reasons stated in this Decision. 


Rulings on Exceptions of Allied Broadcasting, Inc.* 
Exception No. Ruling 
8 , in substance. We have considered O'Toole's civic 
and given it appropriate weight. See paragré hs 4 and 
ig Decision. Also see paragraph 8, note 4 of this 
ion. 
| 
Since E. G. Xoury does not propose to devote any 
fied amount of time to the operation of| the station, 
his civic record is of no consequence in this proceediag. 
See paragraph 9 of this Decision. Also see ruling on Lorain 
Community Exceptions 11, 12, 13. 


Denied. The Examiner's findings adequately reflect the record. 
Appropriate credit has been given to Allied for John P. Tender's 
over-all integration proposal. See paragraph 9 of this x 
Decision. 


. | in 
slyzn | dct alts Denicd. The backgrounds of non-participating principals are 
asta kta BZ) A completely irrelevant and of no value in a comparative hear- 
18 - ing. See ruling on Allied Exception 9. 


1) Granted. See ruling on Lorain Community Exception 20. 


Denied as without decisional significance. 


Denied. O'Toole's recollection of the details of Lorain 
application is of no decisional significance, and 
evidence in the record that O'Toole would not 
in the daily affairs of the station, as proposed. 

ed to the extent indicated in paragraph, 4 of the Decision; 
in all other respects. 


Granted to the extent indicated in paragraphs 5 and 9 of this 
Decision; denied in all other respects as of! no decisional 
significance. 

; 


‘FA number of che paragraphs of "Allied's Exceptions" do not contain excep- 
tions. To avoid confusion, the Board is utilizing Allied's' paragraph number- 
ing. However, the Board will cite only those paragraphs which, in fact, 
contain exceptions. 


Exception No. 
en 


27 


Ruling 


The attributes of non-participating stockholders are 
of ino decisional significance. See Policy Statement, supra. 
aQricy statement, supra 


Granted. See paragraph 8 of this Decision. 


Denied as without decisional significance. 


nted. See paragraphs 6 and 8 of this Decision. 


Denied in part and granted in part. See paragraphs 10-14 of 
this Decision. : 


in part and denied in part. See paragraphs 8 and 9 
Decision. 


in part and denied in part. See paragraph*15 
Decision. 


Ruling 
Granted. See our ruling on Lorain Conmunity Exception 6. 


Denied. Lorain Community met its burden under the designated 
financial issue (Issue 1 a); that is, Lorain Community hes 
shown that O'Toole has adequate financial resources to meet 
his $10,000 loan commitment to the corporation. Moreover, a 
principal who commits himself to lend money need not specifi- 
cally state that his assets will be used to meet his commit- 
ment. See Luis Prado Martorell, 7 FCC 2d 73, 79, 9 RR 2d 509, 
517 (1967). 


Denied. The alleged variance between the two RCA letters, 
upon which Midwest relies to disqualify Allied, is not, in 
our opinion, an impediment to Allied's financial qualifica- 
tions. In the Board's view, there is no variance here; 
Allied's evidentiary showing merely resolved an inconsistency 
(i.e., the first RCA letter) in the application. Cf. Tri- 
Cities Broadcasting Corporation, 10 FCC 2d 375, 11 RR 2d 538 
(1967). Moreover, it is well established that an applicant's 
failure to amend his application to reflect a revised plan 


Exception No. Ruling 


3 
c 


22 of financing is not fatal where there would have been grounds 
at'd.) for granting an application for leave to anend, had one been 
filed. Sce, e.g., Genkar, Inc., 35 FCC Tee 1 RR 2d 766 (1963); 
Neil N. Levitt, 33 FCC 720, 24 RR 384 (1962). Thus, the 
changes here in question Gi. @., the d different figure in the 
new RCA letter) have no effect on the comparative aspect of 
the proceeding and would not require the addition of either 
a new issue or new parties. Therefore, since an amendment 
reflecting such changes would not have resulted in undue delay 
or prejudice to any of the parties, it could properly have 
been accepted. 


> 
On 


( 


Granted in substance. See paragraph 4 of tbe Decision. 

| 

| 
Denied in substance. See paragraph 4 of this Decision. Also 
see ruling on Allied Exception 8. 
Granted to the extent indicated in our ruling on Lorain 
Community Exception 15. Denied in all other respects. There 
was no error in the Examiner's refusal to accord significance 
to two liquor law violations involving Michael Koury. ‘The 
record discloses that Michael Koury was found guilty in 1949 
and 1963 of state liquor law violations. The Examiner per- 
mitted a limited inquiry, of a comparative nature, into the 
1963 conviction, but no significance was attached exec or 
The Board agrees with the Examiner's conclusion that “in view 
of the explanation contained in the record of the circumstan- 
ces surrounding the suspension [cf Koury's liquor license] 
and in the absence of a character issue in| his case, no 
significance is attached to the conviction iof Mr. Koury Seed hiiciey 
The 1949 Niagra is too remote in time to be of any signifi- 
cance, comparative or otherwise, in this case. 


Granted with respect to the fact that Lorain Cable me Inc. 

is the only CATV franchise holder in Lorain. See par staph 10 
of this Decision. Also see paragraph 79 of| the Sram "Ss 
findings. Denied in all other respects. There is no record 
evidence to support the allegation that Lorain Cable IV, Inc. 
is also an applicant for a CATV franchise in Avon, Ohio. In 
any event, see note 17 of the Decision as to the significance 
of pending applications. 


Ruling 
peas 


in substance as indicated in paragraph 6 of this 


ragraph 10, note 10, of this Decision. 


Denied as without decisional significance. See paragraph 14, 


note 16, of this Decision. 


Denied as without decisional significance. 


Denied in substance. See paragraph 9 of this Decision. 


Granted. George Mobille's civic activities are completely 
rrelevant since he does not propose to participate in the 
operation of the station. 


Granted in part and denied in part. See paragraph 9 of this 
Decision. 


Ruling on Exception of the Broadcast Bureau 


Ruling on Exception 1 


Ruling 


Granted. See paragraph 16 of this Decision. 


—— 


CONCURRING STATEMENT OF BOARD MEMBER 
: JOSEPH N. NELSON 


in the result reached and believe that there is 
ditional su for the diversification preference awarded to Lorain 

The-Koury brothers own 72% of the stock of Allied Broadcasting, 

n applicant for the only aural broadcast station in!Lorain, Ohio; 

ain Journal publishes the only newspaper in Lorain; and the Kourys 

ournal own the only CATV facility in said city. ~[ am of the view 

that these facts are of decisional significance with respect to the Com- 
mission's consideration of the comparative issue in this ckse; and that a 
grant to Allied would result in 2 potential for public detriment which is 
absent in @ grant to Lorain Community. I wish to emphasize that this 
consideration is comparative only and not disqualifying. 

What is involved in the above AM-CATV-newspaper relationship is 
the rationale of the "Macon Doctrine’ -- a principle enunciated by the Com- 
mission in Macon Television Co-, 8 RR 703 (1952) -- which holds that when 
the principals of two c mpeting broadcast stations are jointly engaged in 
2 comnon business enterprise, the economics and psychology of such a joint 
venture militate against the expected competition between /said broadcast 


stations. 1/ In the Macon case, where the joint venture was to be a local 


television station, the Commission stated: 


The successful operation of 4 television station owned 

by the licensees of two AM stations requires a close and 

harmonious relationship between the two AM licensees. 

We are unable to determine now that such 2 relationship 

would not be inimical in 2 significant degree to the 

nomally expected a ms-leagth competition in the oper- 

ation of the two AM stations. The capacity for, competi- 

tion between the two AM stations, as well as the independent 
| 


————$—_—— 


principle Zlows irom the long-standing policy of the Commis- 
s tiple ownership rules, "against permitting 
= direct or indirect in two or more stations in 
ane broadcast service serving substantially the same area." Shenandoah 
wance Co., 19 RR 1 (1959). In that case, the Commission went on to 


ue that, at a given tine, no impairment 
in fact, it is the potential of such 
Commission's policy is designed to 


U.S. App- D.C. 50, 55 n. 1 
18 (1965). | ~ 


ation nee their policies with respect to 
ivities such as the programming of their 
ve stations and the competition for revenue, 
nm unaffected by the joint television venture. 
sons who must reach agreement with respect to 
elevision programming, rates, and 
i would be required to plan‘with respect 
s on the very same matters, but in 
ach other. The economics and psychology 
militate against the separate and 
he two AM stations. Any proposal 
, therefore, receive the most 
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eso of the "Macon Doctrine" is equally applicable to 
nS anc; newspapers as competing media of mass communica- 
news, education, sports, information, 

ising messages, entertainment , culture, etc. They 

ce and advertising revenues. these are interrelated 

station's rate card (based on its coverage and audience) 

advertising rates (based on its circulation) are affected 
seeC Ore Crsaeee of a station's programming and a news- 
are natural competitors whose self-interests and 
nefits the Sees interest. Any potential for 
agonism is a potential for adverse effects on the 
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Commission action on competition between broadcast 
t is 4 matter of consideration by the Commission in 
heard In its Policy Statement on Comparative Broadcast 
FCC 2d 393, 5 RR 2d 1901 (1965), the Comnission stated its 
i ive hearings, a maximum diffusion of control of the 
media of mass communication is-2 primary objective toward! which the process 
of comparison should be di ted, Under this principle of diversification 
he Commission, in passi upon applications for station licenses, takes 
that an applicant owns, controls, or is affili- 
medium of mass comaunication, such as newspapers or 
incinle has been upheld by the courts (Scripps-Howard 
89 'U.S. App. D.C. 13, 189 F.2d 677 (1951), cert. Ce 
nsf urn : FCC, 86 U.S. App. D.C. 102, 180 F 
techy Broadcestin Vv. FCC, 99 U.S. App. D.C. 195, 239 es 
i cripps-Howar S the he Court stated that where one 
SE See eee with existing media of communication and 
ommission, in the interest of competition and 
ich is a part of the public interest, may let its 
many toward the applicant whose situation 
ity. In jassoczated Press v. United States, 326 
the Supreme Court stated that the 


Blew pep 
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First Amendment to the Constitution of the United States rests on the 
assumption that "the widest possible dissemination of information from 


t 
diverse and antagonistic sources" is essential to the public welfare. 


The Commission's concern with the potential impaibment of 
competition between newspapers and broadcast stations in the same 
communiti has not been limited to comparative proceedings, In Miami 
Broadca RR 2d 43, the Commission designated for 

ent application which proposed to concentrate in one 
group the ownership and control of the only radio station and the only 
newspaper in Miami, Oklahoma. In that case, the Commission! quoted the 
Supreme Court's pronouncement in United States v. RCA, 358 U.S. 334 ,351-52 
(1959), as follows: 
| 
This is not to imply t C ° policy may 
not be considered [by the Commission] etermining 
whether the "public interest, convenience and necessity" 
will be served by proposed action of a broadcaster, for 
this Court hes held the contrary. National Broadcasting 
Co. v. United States, 319 U.S 190, 222-224, Moreover, in 
‘@ given case the Commission might find that antitkust 
considerations alone would keep the statutory standard 
from being met, as when the publisher of the solei news- 


paper in an area applies for a license for the only avaii- 
able radio and television facilities. which, if granted . 
would give him a monopoly of that area's major media of 
mass communication. (Emphasis supplied.) 
| 
and followed by the Commission! in Tri-Cities 
RR 2d 1021 where the Commission stated: 


The issue of whether or not. 4 publisher should be 
awarded 2 broadcast facility in the same town served 

by his newspaper has often been contested within the 
context of comparative hearings. On some occasions, 

the potential cross-ownership of newspaper and broad- 
cast interests have been found to be the deciding! 
factor. The Commission, in Miaai Broadcasting, desig- 
nated for hearing an application secking approval! of the 
sale of a town's only radio station to the publisher of 
its only local newspaper for the sole purpose of detex- 
mining whether a grant ‘would create a concentration of 
control of the medi nass communications....' 3 RR 2d 
at 1029. (Footnotes omitted.) 


in this case would give the city of Lorain 
rion. If that grant is made to Lorain 
2in will be in a position to obtain news and 
ntagonistic sources." If the grant is made 
atial for impairment of competition between 
supports and strengthens the preference to 
versification criterion. 
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Allied Petition for Reconsideration or 
In the Alternative, for a Rehearing 


[pars. 1-13 omitted] 


ALTERNATIVELY, EQUITY DEMANDS THAT 
THE RECORD BE REOPENED TO ALLOW 
ALLIED'S CATV PRINCIPALS TO INTRODUCE 
EVIDENCE RELEVANT TO A FINAL AND 
FAIR DETERMINATION OF THE RELATIVE. 


MERITS OF THE COMPETING APPLICANTS, 

14. In the alternative, Allied respectfully submits that the 
Review Board's decision to evaluate a minority interest in an inoperative 
CATV franchise under the diversity policy could not have been anticipated. 
In view of the policies of the Commission and the decided cascs extant at 
the time Allied was preparing and planning for its proposed station, it had 
no reason to foresee the application of such a pojicy. Since it is the 
CATV interest which in effect has been held to disqualify the Allied 
application, the record should be reopened to allow Allied to introduce 


evidence to show (a) that the Lorain radio station was always the Kourys'! 


primary interest, and (b) that if the Kourys had known that their interest in 


19/ It is important to keep in mind that the necessity te secure a 
waiver was interposed after the franchise was granted to Lorain Cabte. 
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SOAs 
a CATV system would be held against Allicd in any way, they would have 
divested themselves of all such interest in and connection with Lorain Cable 
prior to the filing of the Allicd application, Allied's CATV principals now 
represent that they will divest themselves of their CATV interests if Allied 
20/ 
should be accorded a grant herein, 

15. A conscientious applicant for a broadcast facility is 
required to expend a great deal of time, effort and money in the planning 
and preparation of its proposed operation. As in the instant case, the 
time, effort, and money required increase manifold when a comparative 
hearing is involved. Under such circumstances, the policies and rules 
and regulations pursuant to which an application will be evaluated should 
be extant Ae readily ascertainable during the preparation and planning 
period so that an applicant can realistically evaluate the risks involved in 
going forward and so that the decisions it makes will be in keeping with the 


21/ 
overall public interest. It is highly inequitable for the Review Board to 


20/ See affidavits of Michael F. Koury and E. G. Koury, Exhibits A 

and B. Also, Michael] F. Koury clearly expressed the Kourys' primary 
concern with the Lorain radio station when he testified that he would 

sever all relations with the CATV company if the company's majority 
stockholder attempted to interfere in any way with his running of that radio 
station. (Tr. 391,394). Implicit in this testimony is the fact that the Kourys 
would have readily severed all connections with the CATV company had they 
known that their interest could possibly deprive Allied of the ultimate 

grant hercin. ; 


21/ As an indication that Allied had no reason to anticipate the Board's 
application of the diversity policy to the facts of this case even as late 

‘as the hearing, it should be noted that more than two months after the 

close of the record in this case, the Board refused to allow inquiry into 
cross-ownership of CATV and other broadcast propertics in view of the 
pendency of the Commission's Inquiry into Developing Patterns of Ownership 


Electric Cablevision Corp., 10 RR 2d 454 (June 26, 1967). Alsea see $17, 
infra. 
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deprive an applicant of a grant on the basis of a policy which is presently 
in the evolutionary stage and which that. applicant had no reason to 

22/ 
anticipate, 

16. In its determination to evaluate the Kourys' interest 
in Lorain Cable, the Board relies heavily on the Commission's Inquiry 
into Developing Patterns of Ownership in the CATV Industry (Docket 17371), 


7 FCC 2d 853 (1967), but the Inquiry was adopted by the Commission on 


April 12, 1967, two days after the record was closed in the instant case. 


Study of the Inguiry indicates its prospective nature: 


"At this time, however, we feel that the 
promised emergence of CATV systems . 
with programing capability in large 
metropolitan markets requires that we 
begin to consider the application of more 
traditional policies and rules on 
concentration of control, duopoly and 
diversification of mass media." 23/ 
(Emphasis supplicd. ) ; 

* 


i ————— ee 


22/ The Review Board cites two cases in an attempt to show that the 
policy of considering CATV ownership under diversification of media of 
mass communications is well-settled. Minshall Broadcasting Co., Inc., 
1] RR 2d 754 (1967), reversed in part on other grounds, 12 RR 2d 502 
(1968), and Theodore Granik, 10 RR 2d 659 (1967), review denied, 12 RR 2d 
803 (1968). However, a proper reading of Minshall demonstrates quite 
clearly that the Board, at the same time it refused to make cross- 
ownership a disqualifying issuc in that case, did decide to consider CATV 
ownership but only for a very limited purpose. It explicitly stated that 
facts with respect to cross-ownership should be in the record for 
informational purposes so that in the event the Commission Inguiry 
resulted in new policies or rules, those policies and rules could be applied 
on the basis of the record to be made in the hearing. Since the Review 
Board was only planning to scek information for future use, it decided 
that the pertinent facts could be "explored" under the diversification 
criterion. Such exploration for informational purposes is far removed 
from using any findings for current decisional purposes. Its sole purpose 
was to prepare itself for a more expeditious and orderly response to 
whatever the new Commission policy will be. In Granik there was no need 
to challenge the Review Board's evaluation under the diversity policy of an 
interest ina CATV system because the preference accorded the other 
applicants on this point was of insufficient magnitude to overcome 
Granik's lead in the other criteria. In such circumstances, no valid test 
of the diversity issue was presented. 


23/ 7 FCC 2d 853 (1967). 
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". . .we also desire comment on the question 
of whether our present rules and policies 
relating to such matters as multiple ownership, 
duopoly, concentration of control, and 
diversification of mass media should be 


adapted to ownership and contro) of CATV 
by licensees, or whether other more 


appropriate standards are indicated," 24] 


(Emphasis supplied. ) 


"All relevant and timely comments and reply 

comments will be considered by the Commission 

before final action is taken in this proceeding,."' 25/ 

(Emphasis supplied. ) 
Nevertheless, the Board has accorded a demerit to Allied regardless of 
the Commission's ultimate resolution of its Inquiry. 

17. The Board's decision herein marks the first time that 

an interest in a CATV system has been evaluated so as to in effect disqualify 
an applicant in a comparative proceeding. To support its decision, the 
Board cites Minshall Broadcasting Co., Inc., 11 RR 2d 754 (November 16, 
1967) and General Electric Cablevision Corp., 11 RR 2d 310 (October 2, 1967). 
However,.the cited decisions involved prehearing petitions to enlarge 
issues.and thus were prospective in nature; i.e., they provided the 
opportunity for CATV evidence to be adduced for record purposes but did 
not indicate how such evidence would or could be evaluated . 26] As to 


the notice value of the decisions, both were released several months after 


the close of the record in the instant case. It should be noted that 


there was no mention of the fact that the Kourys' CATV interest would 


Id, at 854. 
Id, at 854-855. 


See footnote 22, supra. 


or could be evaluated under the standard comparative issue in either 
the Commission's Order of Designation released October 5, 1966, 
or in the Review Board's Order released December 7, 1966, denying 
Lorain Community's petition to enlarge issues in order to explore 
the interrelationship of Allied's CATV principals with the majority 
stockholder of Lorain Cable. 

18, Inthe circumstances peculiar to the facts and timing 
of this case, the Board at the very least should order the record 
reopened to receive readily available evidence which clearly shows 
that if the Koury brothers had known that their interests in Lorain 
Cable would be evaluated under the diversity criterion (much less 
given such overwhelming weight), they would have'sold theix interests 
and severed their connection with Lorain Cable. Further, evidence 
should be taken with respect to the present indefinite nature of the 
plans which Lorain Cable has with respect to program origination, 
especially in view of the recent Supreme Court desision in Fortnightly 
and the various contingencies which prevent the system from reaching 
any final decision on programming at this time. The Commission 


will then have before it as full a record as possible with respect to 


the current nature of the CATV system involved, so that it can apply 


any new policy or rules which may eventuate as the result of the Inquiry 
which is still pending. Sce Minshall Broadcasting Co. » Ince, 11 RR 2d 


754, 759 (1967). 


CONCLUSION 

Wherefore, Allicd Broadcasting, Inc. respectfully requests that 
the Raviow Board reconsider its Decision released June 4, 1968, delete 
the preference accorded Lorain Community Broadcasting Company and 
Midwest Broadcasting Company on the diversity criterion and award the 
grant to Allied Broadcasting, Inc. on the basis of its superiority over 
the named compcting applicants on the integration and emergency power 
criteria. In the alternative, Allied Broadcasting, Inc. respectfully 


submits that equity requires that the record be reopened to allow Allied 


Broadcasting, Inc. to present evidence with respect to the program 


origination plans of Lorain Cable TV, Inc. and the primary interest which 
the Kourys now have and always have had in the radio application. Such 

a showing will simultaneously prevent Allied from being penalized and 
allow the full facts to be in the record for a valid evaluation, when and if 
the Commission promulgates rules aad egaixcione oF policics 
respecting evaluation of CATV interests under the diversity policy. 


Respectfully submitted, 


A) 


ALLIED BROADCASTING, INC, 


By_/s/ Thomas Schattenfield 
Thomas Schattenfield 


Arent, Fox, Kintner, Plotkin 
& Kahn 
1100 Federal Bar Building 
; 1815 Hi Street, N. W. 
July 5, 1968 Washington, D. C. 20006 
Its Counsel 


EXHIBIT A 082 


AFFIDAVIT 


Michacl F. Koury, being first duly sworn, deposes and says as 
follows: 


1. Iam President, a director and 39% stockholder of Allied 
Broadcasting, Inc., applicant for a new standard broadcast station to 
operate on 1380 kHz in Lorain, Ohio. 


z. Ihave read the Review Board's decision of June 4, 1968 denying 
Allied's application for the Lorain station and granting the application of Lorain 
Community Broadcasting Company. I note that the Review Board found that 
Allied's application was superior because of its integration and emergency 
power proposals, but that Allied lost the grant because of the fact that my 
brother (E. G. Koury) and I hold a minority stock interest in Lorain Cable 
TV, Inc. , which has an inoperative CATV franchise in Lorain, Ohio. 


3. Iwant the Federal Communications Commission to know that 
my primary interest has always been the radio station and not the CATV. If 
ihad known that my CATV interest was going to be held against Allied in the 
FCC hearing,I would have sold my interest and severed all connection with 
Lorain Cable. During the course of the hearing, I indicated as much when 
Iwas asked what I would do if the majority stockholders in the CATV company 
should try to influence me in my running of the radio station and I answered 
that I would get rid of my CATV interest. 


4. As the record will show, my brother and I together hold a 
minority interest in the CATV company -- 1/6% of the outstanding stock 
each. Our interest is obviously not a controlling one. On the other hand, 
my brother and I, as controlling stockholders of Allied, look at the radio 
station as a real opportunity to do something for the community in which we 
were born and raised and have lived all our lives. 


5. In view of the importance the Review Board has attached to my 
CATV interest, I represent that I will sell all my stock and will sever my 
connection with the CATV company if Allied should be given the grant to 
construct and operate the Lorain radio station. I make this representation 
without any reservations and, as indicated above, would have done so before 
the Allied application was filed, if I had known that my CATV interest would 
count against Allied in the hearing. 


6. Ialso see that the Review Board has stated that there is nothing 
to prevent the Lorain CATV franchise from commencing operation anytime it 
decides to do so. I think the Board should know that the CATV company was 


EXHIBIT A 

granted its franchise by the City of Lorain on October 4, 1965 but has not 
started to construct to date because without a waiver of the FCC's Rule 
with respect to distant signals, the economics of the situation make the 
ability or the power to construct meaningless. It has been the approach 

of the CATV company that it would not be economically feasi to construct 
and operate with the signals it could now carry. I testified to that effect 
at the hearing in February, 1967 and SOS in the ye nd a half 
since then have not changed the company's viewpoint. The waiver request 
is still in hearing before the FCC and if the CATV company ught it could 
operate successfully without the waiver, it would have constrpcted and 
been in operation long before this. 


ecb ED iz 


Michael F, Koury | 


Subscribed and sworn to before me 
this Ist day of July, 1968. 


oy) {vy Love ¢, a 


Notary Public - Rose Dellisanti 
My com. exp. Aug. 16, 1972. 
Lorain County, Ohio. 


EXHIBIT 3B 
AFFIDAVIT 


E. G. Koury, being first duly sworn, dcposes and says as 
follows: 


1. Iam Chairman of the Board of Directors, Secretary anda 
33% stockholder of Allied Broadcasting, Inc., applicant for a new standard 
broadcast station to operate on 1380 kHz in Lorain, Ohio. 


2. Ihave studied the Review Board's decision of June 4, 1968 
granting the application of Lorain Community Broadcast Company for the 
Lorain radio station and denying the Allied application. I have also read 
the affidavit of my brother, Michael F. Koury, which he has executed this 
date. I concur with everything he has said. The radio station has always 
been primary in our planning and I would have had no hesitation in divesting 
myself of all connection with Lorain Cable TV, Inc., which holds a CATV 
franchise for Lorain, Ohio, if I had known the minority interest I hold in 
the company would be held against Allied in its efforts to secure a grant 
of the radio station. If the Federal Communications Commission will grant 
Allied's application for Lorain, I hereby represent that I will immediately 
sell my stock interest in Lorain Cable and resign as an officer and director 
of the company with no hesitation whatsoever. 


L/ 
Lin Udi LIE 
E.G. Koury5/ 


Subscribed and sworn to before me 
this Ist day of July, 1968. 


9 esti:snntte 
Vie ae SSO LG GT 
Notary Public - Rose Dellisanti 


My com. exp. Aug. 16, 1972. 
Lorain County, Ohio. 
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EXHIBIT C_ 


AFFIDAVIT 


E. G. Koury, being first duly sworn, deposcs and says as follows: 

1. & am Chairman of the Board of Directors, secretary and 33 per 
Cone stockholder of Allied Broadcasting, Inc., applicant for a new standard 
broadcast station to operate on 1380 khz, Lorain, Ohio. 

2. I have reviewed with the majority stockholders of Lorain Cable 
T. V. plans which they may have with respect to program origination end have 
been advised that such plans are indefinite. A final decision whether or not 
to originate programing is dependant on various factors including the distant 
signal waiver request now in hearing before the F.C. Ce the applicability 
of copyrights of C. A. T. V. system which originate programing and any federal 
regulations which may be adopted by the Congress or F. cl C. 

The Lorain Cable Television Company has also stated through their 
majority stockholders that they want to evaluate the experience and success 
which other C. A. T. V. systems have had with program origination, when and if 


a final decision is made concerning whether or not to proceed with construction 


of the system pursuant to the franchise. 


ea 


Subscribed and sworn to before me this / daly of July, 1968. 


mi. 
oe ee: DE Oe acon 
ee Bn ee ee eee 


“Notary Public 
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FEDERAL COMMUNICATIONS COMMISSION 


WASHINGTON, D.C. 20554 


In re Applications of 


Docket No. 16876 
File No. BP-16940 


Lorain Community Broadcasting Company 
Lorain, Ohio 


Docket No. 16877 
File No. BP-17297 


Allied Broadcasting, Inc. 
Lorain, Ohio 


Docket No. 16878 
File No. BP-17302 


Midwest Broadcasting Company 
Lorain, Ohio 


For Construction Permits 


Netw was ws os oe ls 


To: The Review Board 
OPPOSITION TO "PETITION FOR RECONSIDERATION 
OR IN THE ALTERNATIVE FOR REHEARING" 
Lorain Community Broadcasting Company, by its attorneys, files 
herewith an opposition to the Petition for Reconsideration or in the 
1/ 


Alternative for Rehearing filed by Allied Broadcasting, Inc. on July 5, 1968. 


In support of this opposition the following is respectfully submitted: 


A. . The Review Board Properly Considered The 
| Ownership Of The Kourys In Lorain Cable TV, Inc. 
Under the Policy Statement 


1. The entire thrust of Allied's petition is that the Review 
Board has improperly considered the involvement of two Allied 
principals in Lorain Cable TV, Inc. and has given undue weight to this 
i/ By Order (FCC 68R-308) on July 19, 1968, the Review Board 


extended the time for filing an opposition to the Allied petition 


until July 29, 1968. ARENT, FOX. KINTNER 
7 KAHN 


2s 


matter, for which Allied claims it was not put on notice, In asking that 


the Board reconsider its decision, Allied has not set forth any 


arguments which warrant the relief it has requested. 
| 
1 The Review Board And The Commission Have 


Consistently Held That CATV Ownership Can 
Be Considered Under The Diversification Issue 
| 


2. With respect to the argument that a CATV system may not 
properly be considered a medium of mass countiiunteanoas within the 
meaning of the Commission's Policy Statement, Allied's petition ignores 

-the clear course repeatedly followed by the Review Board, in this and 


2/ 


other cases. The Commission itself has indicated Pe the Review 


Board's consideration under the Policy Statement diversification criterion 


of the CATV interests of a broadcast applicant is perfectly proper. For 


instance, the Commission has twice refused to review the Review Board's 
3/ 


decision in Granik, where the Board held that ownership of an inoperative 
out-of-town CATV system governed by a restricted franchise prohibiting 


merit under the 


program origination was to be considered a very slight de 


comparative issue of diversification. : 

| 

2/ See, e.g., Trend Radio, Inc., 8 RR 2d 542 (Rev. Bd. 1966); 
Minshall Broadcasting Co., Inc., 11 RR 2d 754 (Rev. Bd. 1967); 
Theodore Granik, 10 RR 2d 659 (Rev. Bd. 1967); and Ultravision 
Broadcasting Co., 12 RR 2d 137 (Rev. Bd. 1968). | 


Application for review denied, 12 RR 2d 803 (968); reconsideration 
denied, 13 RR 2d 517. 
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3. The need for consideration of the interest of two Allied 
stockholders in Lorain Cable TV, Inc. i: sven more important in this 
case, where the broadcast application is for the same community as where 
the CATV interest exists, the other two-thirds of the CATV stock is 
held by the publisher of the community's only daily newspaper, and 
there are no franchise restrictions which would preclude the CATV system 
from doing its own program origination. =f 

4, Moreover, the Commission itself has indicated that it is 
appropriate to consider in an appropriate adjudicatory case the fact of 
cross-ownership of CATV and other communications media, even though 
this matter is part of a broad policy review in Docket No. 17371. = 
General Electric Cablevision Corp., 11 RR 2d 310 (1967). Thus, the less 
strict consideration of CATV interests as part of the standard comparative 
issue is also proper and necessary at this time. 

5. In light of this background and the explicit statements of 
the Review Board and of the Commission, Lorain Community is ata 
loss to understand Allied's sudden claim that the Review Board has 


improperly considered the ownership of an interest in Lorain's CATV 


system by two of the principals of Allied under the Policy 


4/ Since Allied brushes aside in Section A of its petition the plans of 
Lorain Cable TV, Inc. to do local origination, Lorain Community will 
respond to 'this matter in a later section of its opposition. See infra, 
p. 8. 


5/ Inquiry Into Developing Patterns of Ownership in the CATV Industry, 
7 FCC.2d 853 (1967). 


Statement's diversification inquiry. This is especially so : 

because the other two-thirds of the ownership interest of Lorain 
Cable TV, Inc. is held by The Lorain Journal Company, publisher of 
the only daily newspaper in Lorain. Yet Allied, perhaps significantly, 


| 
fails to mention this interrelationship even once in its pleading. 


2. The Supreme Court CATV Decisions 
Reinforce The Review Board's Action 


6. Obviously straining to find authority for the proposition 
that CATV may not properly be considered a medium of ae communications, 
Allied at page 6 of its petition has cited to the Supreme Court copyright 
decision entitled Fortnightly Corp. v. United Artists Television, Inc., 
13 RR 2d 2061 (June 17, 1968), for the tenuous proposition inat "the Court 
indicated that a CATV system should not be classified as a medium of 
mass communications. '' Lorain Conamnaity fails to find the language 


referred to by Allied in that Supreme Court decision. 


7. Moreover, Lorain Community must point out, contrary to 


the import of the Allied statement, that footnote 1 of the Fortnightly 
| 


decision referred to the Court's earlier decision in United States v. 
Southwestern Cable Co. "for a discussion of CATV systems generally." 


‘In the Southwestern case, the Court was quick to call attention to the 


growing importance of CATV systems as a medium of masis communications: 
| 
| 


apa 


“CATV systems, formerly no more than local auxiliaries 

to broadcasting, promise for the future to provide a national 

communications system, in which signals from selected 

broadcasting centers would be transmitted to metropolitan 

areas throughout the country. 1113 RR 2d 2045, 2049 (footnote omitted). 
That language, coupled with the Court's notation in the Fortnightly 
decision that itwas not dealing with those systems which originate 
programming, make the Allied argument a meaningless one. 

8. In light of the above, itis clear that the Review Board 
has properly ruled that the interests of the Kourys in Lorain Cable TV, 
Inc., whose majority owner is the publisher of the city's only daily 
newspaper, come Within the purview of the Policy Statement and the 
criterion governing diversity of ownership of mass communications media. 
Allied has supplied no legal arguments, and refers to no facts of record, 
to warrant the Review Board either changing its decision in this case or 


varying from its consistently-applied principles. 


B. Allied Has Not Shown Why The Present Inactive 
Status Of Lorain Cable TV, Inc. Warrants A 


Digression From The Board's Consistent Policy 
On CATV Interests 
9. Secondly, Allied argues that the present inoperative status 


of Lorain Cable TV, Inc., allegedly because of a pending request for 


authority to import distant signals, warrants the Review Board not 


considering the Lorain CATV franchise under the diversification policy. 
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Again, Allied ignores the teaching of the Granik case, whose review has 


twice been refused by the Commission. Thus, it is very puzzling to note 


that Allied at pages 7-8 of its petition speaks as if the Commission will 
have to take some affirmative action upon the conclusion of its rule 
making inquiry in Docket No. 17371 in order to authorize Consideration 
of a CATV system under the diversity criterion. The fact of the matter, 
however, is that the Commission has already indicated that such 
consideration, pending the results of this inquiry, is perfectly proper. 

10. Moreover, any delay in construction and Commencement! of 
operation of the Lorain CATV system, which now has suthouty to commence 
operation carrying seven signals, can as easily be attributed to a positive 
decision of the CATV system not to do aavcnine until after the Lorain AM 
case is decided, as it can to the so-called "economics of the situation" and 
"“uncertainties'' regarding the pending distant signal waiver request 
which are referred to by Allied (see petition pp. 10-12). Although Allied 
attempts to show that only business uncertainties are the cause of the 
delay in constructing the Lorain CATV system by attaching oe 
statements of the Koury brothers, the facts of this matter cannot be 
supplied by way of affidavit after the closing of the record when Allied 


6/ 
had ample opportunity to clarify this matter during the hearing. 


6/ Michael F. Koury's testimony at Tr. 377, it should be noted, did not go 
Bri into this question in detail. This testimony was a part of Mr. Koury's 
cross-examination on other matters, and Mr. Koury: did not purport 
to be speaking for the majority stock owner of the CATV system. 
Moreover, his testimony at Tr. 377-78 revealed substantial confusion 
as to the status of the CATV's waiver request. 
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11. Thus, without an opportunity to cross-examine Michael F. 
Koury and E. G. Koury on their statements submitted with the Allied 
petition concerning the economics of the Lorain CATV situation, the 
facts contained therein are meaningless. For instance, a substantial 


number of CATV systems are now in operation in the top 100 markets 


carrying only those signals of Grade B strength or better, but no 
7/ 
distant signals. In the case of Lorain, a total of seven signals are 


available off-the-air as of now. Moreover, one educational station and a 
new UHF station from Cleveland (WVIZ-TV, Channel 25; and WKBF-TV, 
Channel 61) would appear to be available for carriage upon appropriate 
petition by the Lorain CATV system. 

12. As to Allied's contention that the Lorain CATV franchise is 
more analogous to an application rather than a construction permit for a 
broadcast authority, Lorain Community does not intend to become 
involved in a semantic argument over a tocunsceny which obscures 
the real point in question: namely, the potential cross-ownership between 
Lorain's only AM station, daily newspaper and CATV system warrants 
consideration under the standard comparative issue, as the Review Board 


properly has done. 


7/ Although current facts on this point are not available, as of December 1, 
ay 1966 a total of 200 CATV systems in the top-100 markets out of a_total of 

783 systems! which responded to the Commission's questionnaire 
indicated that they were not carrying any distant signals. See Chart 7, 
CATV Operational and Ownership Data--1966, FCC Mimeo No. 6605 
{Nov. 22, 1967). The number of new systems which have commenced 
operation without distant signals while awaiting the protracted delays 


of the waiver request processing must be assumed to be of substantial 
magnitude, 


093 
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13. In attempting to minimize the significance of the Kourys' 
participation in the Lorain CATV system, Allied discusses at some 
length (petition pp. 11-12; affidavit of E. G. Koury, Exhibit C) the 


i 
program origination intentions of Lorain Cable TV, Inc., in effect 
8/ 
stating that any such plans do not exist at this time. However, as 


the Board has already noted in paragraph 12 of its Decision, Allied has 


never contended that Lorain Cable cannot or will not originate local 


programming. E. G. Koury's very general statement in Exhibit Cc, 
| 


submitted after the record was closed, certainly is an improper basis 


for concluding that the Lorain CATV system will not originate local 


programming at some time in the future. Even Mr. Koury has not 
represented that to be the case, and it is perfectly valid to assume that 


one of the "various factors'' which will determine this mattér, in 


addition to the factors cited by Mr. Koury, is what effect local program 


origination will have on the outcome of the instant case. 


Cc. The Review Board Should Deny 
Allied's Alternative Request 
That The Record Be Reopened 
14, In the alternative, Allied argues that it had no reason to 
anticipate that the CATV interests of the Kourys would be considered under 


8/ When Lorain Community petitioned to reopen the record on this very 
point, on July 10, 1967, Allied responded without any affidavit of . 
either the Kourys or of an officer of The Lorain Journal Company. 
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the Commission's standard comparative issue; that it should be given an 
opportunity to reopen the record and introduce evidence showing that the 
Kourys' primary interest has always been the Lorain radio station; 

that had the Kourys known their CATV involvement would be held against 
Allied in any way, they would have divested themselves of such interest 
prior to filing of the Allied application; and that, therefore, Allied should 
be given an opportunity to amend its application to reflect the contemplated 
withdrawal of the Kourys from the Lorain CATV. Appropriate affidavits 

of Michael F. Koury and E. G. Koury are submitted to substantiate the 
facts which Allied claims it should be entitled to introduce, after the 


record is reopened. 


Allied Had Ample Notice Of The 


Commission's Policy To Consider 
CATV Interests Under The 


Comparative Issue 

15. A review of appropriate Commission precedent in this area, 
however, indicates that the Allied request must be summarily denied. The 
major reason given for Allied's extraordinary suggestion is its contention 
that it had no notice 'that the CATV interests of its principals would be 
considered under the comparative issue. This contention is completely 
without merit, as a quick review of appropriate Commission pronouncements 
in this area disclose so pointedly. For instance, as far back as 1956 the 
Commission expressed its concern with the public policy questions raised 


by CATV cross-ownership: ''a CATV owner might perhaps not be as 


aggressive in promoting and developing his regular station as would 
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another, because of possibly conflicting interests." CATV Systems and 
Auxiliary Television Services (Docket No. 12443), 18 RR 1573, 1610 (1956). 
See also Clarksburg Publishing Co. v. FCC, 96U.S. App. D.C. 211, 
225 F.2d 511 (1955). Numerous cases in later years, well before the 
filing of the Allied application, indicated that the Commission would decide 
the public interest questions raised by cross-ownership of CATV with local 
media of mass communications on a case to case ee 

16. In the Rust Craft case, decided in 1964, the Commission 
expressed its ''growing concern" with combined ownership of CATV systems 
and television stations in the same community and served notice that such 
combinations would be carefully scrutinized pending resolution of an 


inquiry into this matter. In light of the Commission's warning in that 


case and its language in the other cases cited above and in footnote 9, 


it was fair to assume at the time Allied filed its application in 1966 that 
any applicant for a broadcast facility, whose principals held an ownership 


interest in CATV, might very well be subject to either disqualification or 


a comparative demerit should the application be designated for hearing. 


That the Kourys guessed differently is of little importance. 


9/ See, e.g., Citizens TV Protest Committee v. FCC, 121 U.S. App. D.C. 50, 
348 F.2d 56 (1965); Television-CATV Cross-Ownership (Docket No. 15415), 
5 RR 2d 1714 (1965); Lompoc Valley Cable TV, 2 RRi2d 22 (1964); Prairie 
States Broadcasting Co., Inc., 1 RR 2d 1001 re iand Rust Craft 
aioe eg Co., 2 RR 2d 83 (1964). 


17. Significantly, the Review Board clearly indicated in a 
decision released prior to designation of the instant case for hearing 
that a CATV interest would be properly considered under the standard 
comparative issue. In the case of Trend Radio, Inc., supra, one of 
two competing applicants for a new television station in Jamestown, 
New York petitioned the Review Board to add a disqualifying cross- 
control issue based upon the other applicant's ownership of one-third of 
a CATV system in that community. Although the Board refused to add 
the requested disqualifying issue, it stated that "such joint ownership 
is a matter for consideration under the comparative issue." 8 RR 2d at 546. 
This decision was adopted on September 9, 1966, and released on 
September 16, 1966, five days prior to designation for hearing of the 


instant applications. 


2. The Kourys' Attempt To Withdraw From 
Lorain Cable TV Comes Too Late 


18. Thus, the risks of the two Kourys' participation in Lorain 
Cable TV, Inc. should have been well known to Allied at the time it 
applied to the Commission for construction permit, and certainly prior 
to designation of this case for hearing. Moreover, Allied had ample 
opportunity at a much earlier date than at present to attempt to remove 


10/ 
the Kourys from their participation in Lorain Cable TV. This Allied 


10/ As far back as October of 1966, Lorain Community petitioned the 

oe Review Board to add issues concerning the qualifications of Allied 
to be a broadcast licensee, based upon the cross-ownership between 
Allied, The Lorain Journal Company, and Lorain Cable TV, Inc. 
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chose not to do, despite the fact that from the outset Allied Sas put on clear 
notice that Lorain Community intended to call the Commis sien's attention 
to the CATV interests of the Kourys. i 

19, Moreover, in answer to the Lorain Community Motion to 
Enlarge Issues, and later in response to some limited cross-examination 


during the hearing, neither of the Kourys represented that they had anv 


intention of divesting themselves of their CATV interests, It is submitted 


that even at those much earlier dates, while the hearing was still in 


progress, the matter would have been more ripe for consideration by the 
Hearing Examiner than it is now by the Review Board, after the record 
has been closed and a decision issued. In perspective, Allied's dilatory 
proffering of statements of the Kourys that their primary interest has 
always been the radio station, and their willingness to divest themselves 
of any interest in Lorain Cable TV, is a meaningless gesture. 


3. Allied Has Failed To Show Good 
Cause For Reopening The Record 


And Amending Its Application ~ 


20. The most important of all the reasons why Allied's alternative 
request for an opportunity to reopen the record and amend its application to 
show the contemplated withdrawal of the Kourys from the CATV system must 
be denied is the simple fact that the consistent policy and decisions of the 


Review Board absolutely preclude grant of this relief. The Review Board Z 


has clearly indicated that a request to reopen the record must be supported 

by newly-discovered evidence and is not to be used by a party to correct 

its own oversights. La Fiesta Broadcasting Co., 6 RR 2d 884 (Rev. Bd. 1965). 
As to Allied's request for an opportunity to show the Kourys will divest 
themselves of any interest in the CATV system if their application is 

granted, the Review Board has consistently stated that an applicant can 


not better its position or rid itself of a deficiency on a comparative 


matter after the application has been designated for hearing. Grayson 
11/ Se a 
Television Co., Inc., 12 RR 2d 512 (Rev. Bd. 1968). Since Allied 


has shown good cause neither for reopening the record nor for amending 
its application, its alternative relief cannot be granted. 
21. Lastly, Allied's attempt (petition pp. 15-17) to distinguish 
the Minshall, Granik, and General Electric Cablevision cases is completely 
Same, BECET Te eee eT oe 
unpersuasive. What Allied continues to.ignore is the fact that present 
in this case, but notin the other cases cited by the Review Board, is a 
potential for an even greater concentration of control of mass communications 
media, since The Lorain Journal Company is the majority owner of the CATV 


system. Since each of the cases cited by the Review Board turned on different 


facts and was based upon different circumstances than present here, an 


See Section 1.522 of the Commission's Rules. 


For instance, a reference to the Board's decision in General Electric 
Cablevision (10 RR 2d 454 (1967)) in footnote 21 of Allied's petition 
wrongly implies that the Board had ruled that CATV cross-ownership 
was not properly a consideration under the standard comparative issue. 
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elaborate attempt to rebut Allied's discussion of these cases is not warranted. _ 
It should also be pointed out, however, that Allied has not aidcessed itself 
to the possible undesirable lessening of competition between Lorain mass 
communications media as vividly discussed in the concurring statement of 
Board Member Nelson. 

For all of the above reasons, therefore, itis respectfully suggested that 
Allied has failed to submit any arguments sufficient to warrant the Review Board 
either granting the Allied petition for reconsideration or affording Allied the 
opportunity to reopen the record and amend its application. | Accordingly, the 
Allied petition must be denied. 


Respectfully submitted, | 


July 29, 1968 Lorain Sree Broadcasting Company 


Robert A. Marmet 


1822 Jefferson Place, N. W. (be - EG 
20036 


Washington, D. C. Peter L. Koff © 


A. Wi 


' Herbert A. Wilfert . 


Its Attorneys 


At page 16 of Allied's petition, an erroneous attempt is made to consider 
the Board's reference to these cases in the present Decision as in 

effect a "disqualification" of Allied because of the Kourys' CATV 
interest. Clearly, the Board's consideration of this|'matter was only 
under the comparative issue of diversification. 


Before the B 
FEDERAL COMMUNICATIONS COMMISSION FCC 68R-377 
Washington, D. C. 20554 21629 .- 


In re Applications of 


DOCKET NO. 16876 
File No. BP-16940 


LORAIN COMMUNITY BROADCASTING COMPANY 
Lorain, Ohio 


DOCKET NO. 16877 


ALLIED BROADCASTING, INC. 
File No. BP-17297 


Lorain, Ohio 


DOCKET NO. 16878 


MIDWEST BROADCASTING COMPANY 
File No. BP=17302 


Lorain, Ohio 


aN a ee ee ee ew eee eed 


For Construction Permits 


MEMORANDUM OPINION AND ORDER : 
Adopted September 11, 1968 ; Released September 13, 1968 


By the Review Board: Nelson, Slone and Pincock 


1. This proceeding involves the mtually exclusive applications 
of Lorain Community Broadcasting Company (Lorain Commnity), Allied Broad- 
casting, Inc. (Allied), and Midwest Broadcasting Company (Midwest), for 
authority to construct a new standard broadcast station to operate on the 
frequency (1380 kHz) formerly utilized by Station WWIZ in Lorain, Ohio. 
The applications were designated for hearing by order, FCC 66-839, 
released October 5, 1966, 5 FCC 2d 133, 8 RR 2a 985, to determine, among 
other things, waich of the proposals would better serve the public interest 
(standard comparative issue). On June 4, 1968, the Review Board released 
a Decision (FCC 68R-223, 13 FCC 24 106, 13 RR 2d 382), granting the 
application of Lorain Commimity and denying the applications of Allied 
and Midwest. Now before the Review Board is a petition for reconsidera- 
tion ope the alternative for rehearing, filed by Allied on July 5, 
196s. 2 


2. In our Decision, we concluded that: (1) Allied and Lorain 
Community are distinctly superior to Midwest under the criterion of 
integration of ownership and management; (2) that Allied merits a "very 
slight" preference over Lorain Community in the area of integration; 


j/ Also before the Review Board are the following related pleadings: 

4 opposition, filed July 29, 1968, by Lorain Commmnity; (2) opposi- 
tion, filed July 29, 1968, by Midwest; (3) reply to (1), filed August li, 
1968, by Allied; and (4) reply to (2), filed August 14, 1968, by Allied. 
The oppositions and replies were filed pursuant to extensions of time 
granted by the Review Board (FCC 68R-308, released July 19, 1968; FCC 
68R-336, released August 13, 1968). 
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the Koury brothers now represent -- in sworn affidavits attached to Allied's 
petition -- that they will divest themselves of their CATV interests if 
Allied should de awarded a grant. Lorain Community and Midwest oppose 
Allied's request. 


4. Allied's arguments that CATV is not a medium of mass 
communications and that a CATV franchise is analogous to a broadcast 
application, were both considered and rejected by the Review Board 
in its original Decision. 13 FCC 2d at 111-113, 13 RR 2d at 390-392. 

We find no reason to depart from these determinations now. To support 
its contention that CATV is not a medium of mass commmications, peti- 
tioner argues that CATV is akin to closed circuit television, and relies 
upon certain language in a recent Supreme Court decision, Fortnightly 
Corp. v. United Artists Television. Inc., 392 U. S, 390 13 RR 2d 2061 
(1968) , wherein the Court stated that "CATV operators, like viewers and 
unlike broadcasters, do not perform the programs that they receive and 
carry." 392 U. S. at ___, 13 RR 2d at 2068. However, the Court speci- 
fically noted that it was not dealing with the question of CATV program 
origination, and the Commission's diversification policy encompasses 
"common control and less than controlling interests in other broadcast 
stations and other media of mess communications." Policy Statement on 
Comparetive Broadcast Zearings, 1 FCC 2d 393, 394, 5 RR 2d 1901, 1908 (1965). 
Emphasis added.) Thus, the Commission has held that such media as motion 
pictures are to be evaluated in applying this criterion, stating that 
"notion pictures are media of mass communications and ... motion picture 
theatres, eas well as radio, compete with television for consumer time." 
Southiand Television Co., 20 FCC 159, 164, 10 RR 751, 756 (1955). S) 
Likewise, CAT 


at 
io 


V systems, whether or not they originate programming, "compete 
with [redio and] television for consumer time," and are properly considered -- 


5/ 392 U. S. at __ nw 6, 13 RR 28 at 2062 n. 6. It is an undisputed 
fact that Lorain Cable has the technical end legal capacity for origi- 
a2ting programs and it is that potential which reinforces our deter- 
mination under the diversification criterion. See 13 FCC 2d at 112, 

13 RR 2d at 390. See also Inouiry Into Developing Patterns of Ownership 
in the CATV Inéustry (Docket 17371), FCC 67-460, 7 FCC 2d §53. 


6/ In this connection, we note that John P. Tender, Allied's vice presi- 
agent, 2 director and stockholder, owns several motion picture theatres in 
Lorain, Elyria and Carlisle, Ohio. Tender is president and, together with 
his family, owns all of the stock in corporations which own theatres in 
she above-mentioned cities. Tender performs all administrative and manage- 
ment duties for the theatres, including the negotiation of contracts with 
regard to the buying and booking of motion pictures. He is responsible 
for setting personnel policy and for supervisory maintenance of the 
theatres. Allied Exhibit 8, pages 2 and 3. Thus, 82% of the stock in 
Allied is held by three persons, each of whom owns an interest in a local 
medium of mass communications. Accordingly, Tender's ownership interest 
in motion picture theatres in the Lorain area reinforces our determina- 
tion under the diversification criterion. 
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5. Allied's argument that Lorain Cable's franchise should be 
regarded as analogous to a broadcast application (as opposed to 2 con- 
struction permit) is predicated on the contention that Lorain Cable is 
nov in operavion because it is awaiting a Commission decision on its 
request to carry distant signais. Allied further ermues that the 
economic feasibility of operating the system depends "pon | the Commission's 
ultinate determination in Docket 17358. As we stated in our Decision, 
however, the fact remains that Lorain, Cable can begin operation at 
time, carrying as many as seven television signals, oS we: hout Further 
official ection, state or federal. Moreover, there is no evidence in 
whe record that the valid CATV franchise will be voluntarily relingaished 
if the Rule 74.1107 waiver proceeding in which Lorain Cable is currently 
participating results in a decision adverse to it. 


“ 
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6. To support its request to reopen the record, Allied argues 
that this case represents the first wnerein a CATV interest is being 
held to "disqualify" an applicant for a broadcast station; and thet, at 
the tine of hearing, no precedent existed for evaluating & CATV interest 
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7/ in its reply pleadings, Allied concedes in effect ti CATY ownershi 
is properly considered under the diversification eriterion in comoarative 
television proceedings (¢.¢., Theodore Granik, § FCS 2a 1068, 10 RR 28 659 
1967) , review denied 12 FOC 2¢ 203, 22 BR 2d 603, raconside 
22 FCC 2d 344, 13 RR 2d 517 (1965}), dut argues for 

CATV ownership cannot be considered in comparativ 
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o in regard to Lorain Cable's authority to carry distan 
‘agree with Allied that Lorain Cable is now authorised at 
carry the Windsor, Cenada TV station and that the Akron, 
is not e "distant" one. Accordingly, our Decision (noto 
10 and paragraph 14) is so amended. These changes in no 
ultimate conclusion herein. 
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uncer the divers m eriterion of the standard comparative issue. 
In its Allied further maintains that such precedent as 

o holding a CATV interest against an applicant 

not standard broadcast, proceedings. Thus, 

petition the time of the hearing, there was no policy or 
rule extant concerning the applicability of an interest in a CATV 
system to < determination of the diversity criterion in comparative AM 
proceesings." ; 

7. It has long been held that "reconsideration will not be 
grented merely to permit [an applicant] an additional opportunity % 
present material, which has been continuously available, in order to 
make a better case for grant of its application." WNOW, Inc. 

38 FCC 471, 474, 4 RR 2a 857, 860 (1965). thermore, where a post; 
designation amendment might affect a comparison of competing applicants, 
the amendment will not be allowed. Grayson Television Co., Inc.,11 FCC 
2a 881, 12 RR 2d 512 (1968); Lebanon Vallev Radio, 2 FCC 2a 287, 6 RR 2a 
767 (1966), review denied FCC 66-144, released February 17, 1966. In 

our view, Allied has not set forth sufficient reasons to justify a 
departure from this precedent. Contrary to petitioner's assertions, the 
Board did not "disqualify" Allied because two of its principal stock- 
holders, together, own a one third interest in Lorain's only CATV systen. 
Rather, this media interest was weighed, along with various other factors, 
in determining, under the comparative issue, which of the three applicants 
was dest qualified to operate the only radio station in Lorain. Moreover, 
precedent which was released before the hearing in this proceeding was 
concluded 20/7 should have alerted Allied to the fact that a CATV interest 
would be considered in evaluating an applicant's comparative qualifica- 
tions. We find no basis in fact or lew for considering a CATV system 
only in comparative television proceedings. See note 7, suvra. The 
Coxmission's diversification policy is directed toward the diversifica- 
tion of control of all media of mass commmications, including newspapers, 
motion picture theatres and CATV systems. The criterion has never been 
limited, as Allied now suggests, +9 ertain media combinations, such as 
4M-TV or AM-newspaper or TV-CATV. Finally, we note that the question 
of considering the Kourys' CATV interests under the diversification 
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Docket 15435), 1,\FCC 2d 387, 5 RR 2d 1714 -(1965); and Trend Radio. Inc., 
4 FCC 28 974, 977, 8 RR 26 542, 546 (1966). 


i1/ Such 2 limitation would not be consistent with the dual purpose of 
the diversification criterion, i. e., the widest possible dissemination 
of information from diverse sources and the promotion of competition. 
WEDS. Inc., 22 FCC 767, 875/13 RR 507, 581 (1957). 
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criterion was argued before the Hearing Exeniner!nerefore, Allied mst 
at least have realized that the Kourys? CATV interests were viewed by 
the other applicants as a basis for a comparative preference. Cf. 
Mansfield Journel Co. v. FCC, 86 U. S. App. D. C. 102, 110, 180 F. 2a 
28, 36, 5 RR 20742, 2081 (1950). | 


8. ACCORDINGLY, IT IS ORDERED, That the petition for recon~ 
sideration or in the altermative for rehearing, filed on July 5, 1968, 
by Allied Broadcasting, Inc., IS DENIED. 


FEDERAL COMMUNICATIONS COMMISSION 
| 
I 


Ben F. Waple 
Secretary . 


12/ A reading of the record indicates to the Board that counsel for Allied 
was aware that the Koury brothers' ownership interests in the Lorain CATV 
system might be considered under the diversification criterion of the 
standard comparative issue. See Tr. 347-378, 382-386, 390- 394, 411. 
Farthermore, the Examiner did, in fact, consider the matter and awarded 
comparative preferences to Lorain Community and ES on that basis. 

See note 2, supra. . 
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in Community requests that the pending matters be given expedited 
consideration in view of the fact that the city of Lorain Ohio, has | 
without any local standard broadeast service since July 14, 1957, Rewever, 
no joint proposal for interim operation was ever submitted by the appli- 
conts. See Lorain Community Broadcasting Co., 5 FCC 2d 133 (1966). In 
light of this circumstance, we are not persuaded that 2 sufficient showing 
has been made to warrant special treatment for this proceeding. : 


2. The applications for review filed by Midwest and Allied 


will be ccnied. ‘ 
en 
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parative AM case, and where the applicant had offered to divest itself 


of the CATV ties if necessary to receive a grant for the AM station. 


(v) 


This case has not previously been before 
the court, 
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This appeal is taken from a Decision of the Federal 
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Communications Commission's Review Board, 13 FCC 2d 106 
(1968) (A. 52-75), denying the application of Allied Broadcasting, 


Inc. for a new standard broadcast station to operate in Lorain, 
Ohio; from a Memorandum Opinion and Order denying reconsidera- 
tion thereof or a reopening of the record, 14 FCC 2d 604 (l 968) (A, 


100-105); and from an Order of the full Commission denying review 


of the Board's rulings, 18 FCC 2d 686 (1969) (A. 106-107). 
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STATEMENT OF THE CASE 

Lorain, Ohio is a community of some 79, 367 persons 
(as of ee is located 25 miles west of Cleveland, Ohio. 
Three mutually exclusive applications for a frequency (1380 kHz) 
formerly utilized by Station ee filed respectively, by 
Allied Broadcasting, Inc. (hereafter Allied"), appellant herein; 
Lorain Community Broadcasting Co. (hereafter ''Lorain Community"), 
intervenor herein,! and Midwest Broadcasting Co. (hereafter ''Midwest"'). 
The Review Board granted the application of Lorain Community and 


denied those of Allied and Midwest after an analysis of the appli- 


cants' standing under the criteria set out in the Policy Statement on 


Comparative Broadcast Hearings, 1 FCC 2d 393 (1965). There follows 


a brief summary of the proceedings below. 


i/ Akron Telerama, 17 FCC 2d 536, 548 (1968). 


2/ In Lorain Journal Company v. FCC, 122 U.S. App. D. C. 127, 
351 F.2d 824 (1965), cert. den. 383 U.S. 967, this court affirmed 
a Commission: decision denying WWIZ, Inc. a renewal of its license 
based on a finding that WWIZ had been transferred to a new licensee 
contrary to the provisions of Section 310(b) of the Communications 
Act of 1934, as amended, 47 U.S.C. Section 310(b). 
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After an evidentiary hearing, the Examiner found all 
3/ 
three applicants to be basically qualified and determined under 


the comparative issue that a grant to Midwest would best serve 


the public interest. Lorain Community Broadcasting Co. x 13 FCC 
2d 123 (1967)(A. 17-51). Upon review, Lorain Community Broad- 


casting Co., 13 FCC 2d 106 (1968)(A. 52-75), the Review Board 


awarded the grant to Lorain Community primarily on the basis of 
its alleged superiority over the other applicants under the Seen 
of diversification of mass communications media, even though it 
adopted substantially all the findings of fact and conclusions as to 
the basic qualifications of the applicants and found that Allied was 


superior under the primary criterion of best practicable service by 
= aay 
virtue of its superior integration of ownership and management 


Financial and air hazard issues were present but all were resolved 
in favor of the applicants. 


The Board found that Allied was entitled to 39% integration, Lorain 
Community 25% and Midwest 6 2/3%. 13 FCC 2d at 107-108 

(A. 52-54). Allied had contended that in addition to the 39% integra- 
tion credit to which it was entitled by virtue of the proposed 
full-time participation of Michael Koury, a 39% stockholder, it 
should be credited with the participation of his brother, E. G. 
Koury, a 33% owner, who had worked closely with him through 

the years in various business ventures and who shared with 
Michael Koury close family bonds, citing Cleveland Broadcasting 
Co., 7 FCC 2d 680 (1967). 
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and by virtue of its auxiliary power proposal. 13 FCC 2d at 107-111, 
114(A, 52-58}. Although Lorain receives four AM, three FM, and 
four TV reception services, there were no broadcast stations 
5/ 


operating there at the time the Board decided this case. Neither 


Lorain Community nor Midwest has any ownership interests in 


broadcast stations or any other media of mass communications, 


either in Lorain orielsewhere. The Koury brothers, who together 
own 72% of Allied similarly have no broadcast interests, but are 
officers, directors, and stockholders in Lorain Cable TV, Inc. 
(hereafter "Lorain Cable"), which has held a CATV franchise in 
Lorain since late in 1965 but which has not to date begun construc- 
tion of a CATV system. The Koury brothers together own one-third 
of the stock of Lorain Cable, and the remaining two-thirds is owned 
by the Lorain Journal Co., the only daily newspaper published in 


6/ 
Lorain. 


One construction permit for a UHF television station was then 
outstanding, as the Board noted, and that station, WUAB-TV, 
Channel 43, is now on the air. (BMPCT-6629). 


The Lorain Journal Co. also publishes a weekly paper in 
Wellington, Ohio, located some 18 miles from Lorain. Two 
of the officials of the Journal are also officers of Lorain Cable, 
13 FCC 2d at 114(A. 61-62). 


Soe 


The Board held that Allied should be ranked third 


under diversity by ''weighing'' the Kourys' interest in a bare 
CATV franchise, alluding, inter alia, to the pending Inquiry 


Into Developing Patterns of Ownership in the CATV Industry 2 


7 FCC 3d 853 (1967), which was released two days after the close 
of the hearing in this case, and to the Policy Statement on Com- 


parative Broadcast Hearings, 1 FCC 2d 393 (1965), holding that 


other broadcast interests in the principal community proposed 


to be served will normally be of most significance. 13 FCG 2d 
at 113(A. 00-61). | 
The Board did note that the significance of the Allied 
cross-ownership is diminished by the fact that Lorain receives @num- 
ber of other broadcast services from nearby communities and by the 


fact that the Kourys do not control Lorain Cable. However, it rejected 
| 


the contentions of Allied that because the system was neither in opera- 
! 
tion nor built and the record did not reflect whether "local origination" 


programming on the cable was either contemplated or feasible, and be- 


cause CATV actually contributes to diversity in the market by offering 


a wider choice of services, the ownership of a CATV franchise should 
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not be of decisional significance. 13 FCC 2d at 111-113 (A. 58-61) Sum- 
marizing the comparative factors in the case, the Board concluded 

that although Allied was the first choice under the criterion of 

“best practicable service," one of the two primary objectives 

toward which comparative evaluation is directed, this superiority 

was not sufficient to outweigh the diversification advantage held by 


Lorain Community and awarded it the grant. 13 FCC 2d at 114 (A. 61-62) 


Allied thereafter sought reconsideration or rehearing, 


arguing that the Board had erred in its treatment of the Kourys' 


interest in the CATV. Allied contended that a CATV is not a mass 


communications medium, that CATV's merely bring to the communities 


they serve a wider spectrum of news and opinion originated by others, 


and that an unbuilt CATV system should be analogized not to a con- 


struction permit for a broadcast facility, but to an application for 
7/ 


one. Allied pointed out that the CATV system owned by Lorain 


Cable would be severely restricted by Commission rules in the 


choice of signals it could carry and that it was uncertain whether 


the system would ever be constructed or that it would be able to 


— 


7/ For comparative purposes, a construction permit is considered 
by the Commission to be the equivalent of an existing station 
whereas an application is disregarded. 
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originate any programming of its own. Alternatively, argued Allied, 
since it had no notice that CATV ties would be considered in an AM 
case under the comparative issue, equity demanded that the 
Board reopen the record to permit Allied to show that the ene 
would sever their ties to the CATV system and that had they, known 
that such ties were to be considered as significant, they would have 
done so prior to the filing of their AM application. These egations 
were supported by testimony at the hearing, and explicitly by sworn 
affidavits of the Koury brothers (A. 82-85), 

Allied's petition was denied in all respects. Lorain 
Community Broadcasting Co., 14 FCC 2d 604 (1968) (A, 100-105). 
The Board held that a CATV system could properly be considered 
under the diversity criterion as a medium of mass communications, 
that Lorain Cable could begin construction of its system and carriage 
of local signals without any further authorization, and coneccueuse 
was not analogous to a mere application, and that various Commis - 


sion decisions involving cross-interests between CATV and television 


ownership should have given Allied adequate notice that its ‘AM appli- 


cation might be affected by the existence of the Kourys' CATV ties. 
Allied thereupon filed with the Commission an Application for Review. 
In an Order released July 31, 1969,(A. 106-107), the Commission denied 


without comment the Allied Petition for Review. This appeal followed. 


-8- 
ARGUMENT 

When reduced to essentials, the Board's reasoning 
in this case is as follows: Allied is superior to the other two 
applicants on the question of integration of ownership and manage- 
ment, that is, in the provision of the best practicable ai 
Lorain, on the other hand, is much superior to Allied on the question 
of diversity, and accordingly, the grant should go to Lorain, 13 FCC 
2d at 114 (A. 61-62). However, in determining that Lorain should be 
preferred over Allied on the diversity criterion, the Board made 
unfounded and erroneous assumptions, applied new law without 
adequate prior notice, and deprived Allied of an opportunity to con- 
form its application to the newly announced law. Such conduct con- 
stitutes arbitrary and capricious action and should be reversed by 
this court. 

I. THE BOARD ERRED IN ITS ANALYSIS OF THE 
SIGNIFICANCE OF THE CATV FRANCHISE, 

The Board found Allied to be the weakest applicant 

under the diversity criterion on the basis of the cross-interest 


of the Koury brothers, who together own 72% of Allied, in the 


8/ Allied was also found superior in its provision for auxiliary 
power. 
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Lorain Cable Co., which holds a franchise for a CATV system in 


Lorain. Finding that the CATV system represented one of the four 
mass communications media in Lorain, ahe Board constated that 
Allied would offer the least diversity in the mass communications 
media in Lorain. 13 FCC 2d 111-113 (A.58-61). Itis Allied's 
contention that the interest of the Koury brothers in an unbuilt 
CATV system should not have been considered by the Board under 
the diversity criterion and neither was nor could have been meaning- 
fully evaluated in that context. The bases for these positions are set 
out below. Inwery instance the Board committed sogenciilc error 
by brushing aside the argument with little or no effort to analyze 
meaningfully the legal and factual matters presented by Allied. 
Cf£. MG-TV Broadcasting Co. v. FCC, ____siU SS. App. D.C. aac 
408 F.2d 1257 (1968). : 

A. A CATV System Is Not A Medium 


Of Mass Communications. 


It is apparent from the reasoning followed by the Board 


in reaching the result below that the Allied application would have 


| 
been granted but for the ties of the Koury brothers to a CATV franchise. 


| 
9/ The other three media are the applied-for AM facility, an operating 
UHF television station, and the Lorain Journal, the local Lorain 
daily. 
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The Board reached the decision to deny the Allied application on 


this basis by equating a franchised but unbuilt CATV system with 
a construction permit for a new broadcast facility. That is, the 
Board considered a CATV system to be a medium of mass com- 
munications of equal significance with a broadcast facility. In 
fact, as demonstrated below, the CATV system should not have 
been considered equivalent to a broadcast facility and should not 
have been weighed under the diversity criterion as though it were 
a medium of mass communications. 

Allied maintained below that a CATV is not a broadcast 


facility and that CATV's merely bring to the communities served a 
10/ 
wider spectrum of news and opinion originated by others. The 


Review Board disposed of this contention in its first decision on the 


10/ See Fortnightly Corp. v. United Artists, 392 U.S. 390, 400-401 
(1968), wherein the Court stated, ''The function of CATV systems 
has little in common with the function of broadcasters. CATV 
systems do not in fact broadcast or rebroadcast. Broadcasters 
select the programs to be viewed; CATV systems simply carry, 
without editing, whatever programs they receive. Broadcasters 
procure programs and propagate them to the public; CATV systems 
receive programs that have been released to the public and carry 
them by private channels to additional viewers. We hold that CATV 
operators, like viewers and unlike broadcasters, do not perform 
the programs that they receive and carry.'' (Footnotes omitted). 


-ll- 
theory that the operator of a CATV system has "[c]ontrol over 
which viewpoints are transmitted to the community.'' 13 FCC 
2d at 112 (A. 59-60). In its Petition for Reconsideration, Allied 
brought to the Board's attention the fact that the only signals 
Lorain Cable is presently authorized to carry are those whigh it 
is required to carry by Section 74.1103 of the Commission's Rules, 


47 CFR Sec. 74.1103, i.e., all the local signals. Included are 


five Cleveland stations (Lorain is located in the Cleveland tele- 


vision market) and one Lorain station, all of which place a city 


grade signal over the City of Lorain; and one Akron, Ohio station, 

which places a predicted Grade B signal over the city. Allied has 
(1s 

recently been denied permission to carry any distant signals. 


There is therefore no freedom to choose or reject any particular 
| 


11/ See Akron Telerama, Inc., 17 FCC 2d 536 (I.D., 1969). In 
its Notice of Proposed Rulemaking and Notice of Inquiry, 
15 FCC 2d 417 (1968), the Commission ordered all then) pend- 
ing distant signal waiver cases held in abeyance pending a 
determination of the content of the new CATV rules proposed 
therein. 15 FCC 2d at 434. Accordingly, no further action 
has been taken on that aspect of the Initial Decision which 
denied Lorain Cable's distant signal waiver request. The 
proposed rules, as well as those currently in effect, would 
bar carriage by Lorain Cable of any distant signals. 15 FCC 
2d at 434-436. 


aia 
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signal. This passive aspect of a CATV system denies to it one 
of the essential aspects of a mass communications media, i.e., 

the freedom to be selective in the choice of what is to be printed 
or broadcast. 

The Review Board disregarded the purport of Allied's 
argument and held that CATV's should be considered under the 
diversity criterion as they compete with radio and television for 
consumer time. 14 FCC 2d at 606 (A.102). This position is 
somewhat far afield from the stated purpose of the diversity policy, 
i,e., ‘to ensure the widest possible dissemination of information 
from diverse and antagonistic sources.'' Associated Press v. U.S., 
326 U.S. 1, 20 (1945); Policy Statement, 1 FCC 2d 393, 394 (1965). 
It is not the competition for consumer time which gave rise to the 
diversity criterion (otherwise every activity known to man, voca- 


tional or recreational, could be considered), but the desire to 


12/ Even if this were not so, Allied is completely unaware of any 
case law, survey of CATV systems, or serious treatises on 
the subject which even suggest that a CATV system can or does 
pick and choose from among distant signals for carriage on the 
basis of agreement or disagreement with points of view expressed. 
A CATV system's selection of distant signals to carry, even if 
the system should secure authorization to do so in a major market, 
is dictated by the availability of the signals and the cost of trans- 
mitting those signals to the community which the system serves. 
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promote the establishment of independent diverse sources of 
information. Competition for consumer time is a peripheral 
factor which is not pertinent to the issue. "All commercial 
products compete for the consumers' spending, but this iS aes 
a meaningful area of effective competition for antitrust purposes. 7 


U.S. v. Columbia Pictures Corp., 189 F. Supp. 153 at 189 


(S. D. N. Y., 1960). | 


The only possible manner in which the Lorain Cable 


CATV system might have been able to influence local opinion by 
management of news or programming through the presentation of 
its own point of view was in the potential use of some of the system's 


| 
channels for locally originated programming, and the Review Board 


did rely on this factor. 13 FCC 2d at 112 (A. 59-60 ).. 


At present 
there are, broadly speaking, two types of origination, "automatic" 


and "local origination". The former includes such services as time 


and weather checks, news tickers, and the like; the latter,; which 
| 


includes local live, public service, educational and local news, is 


the only one which may conceivably pose any threat to management 


or distortion of public information or entertainment. The former, 


however, is much less costly and much more common, There is no 


evidence -- because Lorain Cable was awaiting the final outcome 
| 

of the Telerama distant signal waiver case -- of the extent to 
| 
| 
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which Lorain Cable possessed any realistic capability or prospect 


for the “local live" type of origination, the only kind which would 
13/ 
be of concern under the diversification policy. 


What evidence there is indicates that as a practical 


matter there is no realistic prospect of such a service in light of 
14/ 
the denial of Lorain Cable's distant signal waiver request. The 


13/ As to Lorain Cable's future obligation to carry such local origina- 
tion, see Arg, I-B, infra, andn.14. It is unclear whether CATV local 
program origination, which will in general be offering to relatively 
few viewers something not otherwise available, is in its basic 
nature similar to, or competitive with, the necessarily maximized 
mass appeal programming of the broadcast media. Cf. Banzhaf 


v. FCC, U.S. App. D.C. : n.76, 405 F.2d 1082, 
1100 n. 76 (1968), cert. den. 38 U.S. L. Week 3117. 


The Commission had not ruled on the question for the industry as 

a whole at the time the Board denied the Allied application. Indeed, 
it was not until October 27, 1969, in its First Report and Order in 
Docket No. 18397 (FCC 69-1170) that the Commission determined 
that beginning) in 1971, systems of over 3,500 subscribers would 

be obligated to present some "local origination.'' This change in 
policy makes even more speculative whether Lorain Cable will 

ever become operative. Even if Lorain Cable began construction 
immediately, at the estimated rate of growth of 1,000 subscribers 
annually, (see Arg. 1-B  ) it would be three and a half 

years -- longer than the term of the license to be granted for the AM -- 
betore the mandatory origination requirement came into effect. 

The state of flux in which such questions as the impact CATV 
program origination might have on diversity is very clearly illus- 
trated by the Commission's decision not to rule at this time on the 
question whether CATV's should be forced to offer some channel 
space for origination by others on a common carrier basis. See 
First Report and Order, supra, at p. 6. <A decision to require 

such services: could largely undercut concern about CATV-broadcast 
monopolies in the same community. 
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factors militating against such a prospect are set out more fully in 
Art, I-B, infra. In view of the fact that it is uncertain whether 


Lorain Cable will ever build its system or present "local origination" 


on it, the Board's easy assumption that Allied's ties to a CATV 


franchise should be ''weighed" as a mass communications interest 


is patently erroneous. 


-16- 


B. The Lorain Cable Franchise Could Not 


Have Been Meaningfully Evaluated Under 
The Diversity Criterion, And Should Have 
Been Disregarded. 


Even if an interest in a CATV franchise is properly con- 
sidered under the diversity criterion, the Board erred in this case 
by "assessing" the significance of a system which had remained 
unbuilt for three years and was likely to remain unbuilt indefinitely. 
Allied contended before the Board that in view of the fact that the 
Lorain Cable Co. had made no substantial progress in its plans since 


securing a franchise in 1965, while it awaited a final decision on its 


pending request to carry distant signals, and that the Commission 


itself was uncertain about the significance to be attributed to the 
cross-ownership of an AM and a CATV facility, the CATV interests 
of the Koury brothers should be considered, if at all, as analogous to 
an application for a construction permit (which is not considered for 
diversity purposes as a broadcast property), rather than as a con- 
struction permit (which is considered as a broadcast property in com- 
parative cases. } 

Although Lorain Cable received a franchise in 1965, it 
has made no move to begin construction of its system. The reason 


for this delay is quite simple. When the Commission issued its 
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Second Report and Order, 2 FCC 2d 725 (1966), it prohibited the 


carriage by certain CATV systems of distant signals. Since the 
| 
economic viability of the Lorain Cable system was dependent on 


the carriage of such distant signals in addition to those readily 
15/ 
available in Lorain off the air, the feasibility of the system was 


beclouded in a most fundamental respect. All further planning, 
much less construction, was delayed while a pending spies for 
waiver of the distant signal ban was considered in an ereneecy 
hearing. In Akron Telerama, 17 FCC 2d 536 (I.D., a). the 


waiver request was denied, and Lorain Cable is no closer to actual 


operation today than it was in 1965. The system is not now built 


and there is no record basis for concluding it ever will be.; Under 


these circumstances, Allied suggested that the CATV interests were 
analogous to a mere application for a broadcast facility, that is, so 


| 
uncertain, inchoate, and tenuous, that they should be disregarded 
16/ | 


for comparative purposes. The Board, however, attempted to 


15/ See (A.£-9) and Akron Telerama, supra, at 548 where the 
Examiner specifically found that Lorain Community did not believe 
the system would be viable without the distant signals. 


While the waiver request was not finally denied until after the Board 
had reached its decision in this case, the pendency of that question, 
and its vital importance to the CATV system, was brought to the 
Board's attention. 
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distinguish Allied's analogy between Lorain Cable's status and a 
broadcast application by observing that ''there is nothing to prevent 
[Lorain Cable] from commencing operation; that its present non- 
operational status is voluntary; and that it can, without any further 
Commission authorization, carry [seven television signals].'" 13 


1z/ 
FCC 2d at 113 (A. 61). 


The Review Board's reasoning while technically correct 
18/ 
is simply invalid as a practical business matter. The likelihood 


of commencing service is utterly unrealistic in light of the evidence 
of record that the system would not be economically viable without 
distant signals. A CATV system must ordinarily have something 


to sell its subscribers above and beyond the carriage of signals which 


17/ The Review Board actually referred to eight signals plus a distant 
signal but subsequently corrected its error. See 14 FCC 2d 606n.9 
(A. 103). 

18/ We know of no situation where the holder of a construction permit 
for a broadcast facility has been faced with the condition subse- 
quent of a Commission policy depriving the permittee of that portion 
of its programming upon which it was relying to compete effectively 
in the locality proposed to be served. It is important to keep in 
mind that the necessity to secure a waiver to import distant signals 
was interposed after Lorain Cable was granted its franchise. The 
Commission has looked beyond legal technicalities in the past and 
assessed the realities of a situation by refusing to evaluate a con- 
struction permit under the diversity policy. The Young People's 
Church of the Air, Inc., 36 FCC 1127 at 1132 (1964). 
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are already available off the air. The rules currently proposed by 


| 
the Commission would continue the distant signal ban now imposed 


on Lorain Cable by the existing and interim regulations. Notice of 


Rulemaking and Inquiry, supra, 15 FCC 2d at 429-436. Moreover, 


the question of program origination is also a factor which both at 


the time of the hearing, and in light of the newly promulgated 
19/ 
“local origination" rules (See Arg. I-A, supra) is highly unsettled. 


In addition to these specific uncertainties, there are other 
more general areas of unsettled policy which should have led the 
Board to decline to consider the CATV interests of the Koury brothers. 
The record in the instant case was closed April 10, 1967. As of that 

| 


time, the Commission had limited its concern in the matter of CATV 

| 
ownership to possible abuses inherent in the cross-ownership of CATV 
systerns and television stations; e.g., ''...use of the CATV system to 
discriminate in favor of one broadcaster in a community ani against 
another or of an effort to exploit the CATV system at the expense of 
the co-owned television station by failure to broadcast an optimum 


19/ In addition to the uncertainty set forth in n.14, supra, it should be 
noted that the Commission's decision may be appealed to the courts, 
and the imposition of an origination requirement is likely to be 
contested by both CATV and broadcast interests. 
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technical signal in order to secure greater revenue from the CATV 
20/ 
system." On April 12, 1967, two days after the close of the record 


in these proceedings, the Commission adopted a patently prospective 
Notice of Inquiry, the avowed purpose of which was to secure data in 
order to determine! "whether [the] present rules and policies relating 
to such matters as'... diversification of mass media should be adapted 
to ownership and control of CATV by licensees, or whether other more 
appropriate standards are indicated.'' Notice of Inquiry Into Developing 


Patterns of Ownership in the CATV Industry (Docket 17371), 7 FCC 2d 853, 
854 (1967). The Inquiry is still pending; no decision with respect to whether 


to apply present policies or whether more appropriate standards should be 
adopted has been promulgated. 

Furthermore, because the proposed CATV has not been built, 
it was impossible for the Board to evaluate the system quantitatively. But 
what facts are available indicate that the system would be quite insignificant 
as a competitive medium in Lorain. Allied's AM application indicated that 
within its .5 mv/m interference free contour there would be 340, 346 
potential listeners and that its 25 mv/m contour, covering the built up 


21/ 
sections of Lorain, would reach 141,473 potential listeners. In contrast, 


20/ First Report in Television -- CATV Cross-ownership (Docket 15415), 
1 FCC 2d 387, 388 (1965). 


21/ Allied application, Eng. Exhibits 4, 5, and 10. The only existing 
broadcast facility assigned to Lorain, WUAB-TV, serves within 
its Grade A contour approximately 944, 982 persons (BMPCT-6629). 
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Lorain Cable estimated that it would be able to provide service to 
no more than 1,000 new households each year, and that a maximum 


penetration of about 6,000 homes might ultimately be expected out 
of the 22,400 households in the Lorain market. = | 

With respect to the presence of other mass omnmenseat 
tions media in Lorain, the record shows that four daily paces 


including the Lorain Journal, achieve daily circulation of 24, 590 
and a Sunday paper has a circulation of 9, 631 (I.D., par. 77). Four 


AM stations serve Lorain with a primary (2 mv/m) signal, | three 
FM's serve parts of Lorain with a signal equal to that Soa acd in 
the city of license (3.16 mv/m) and four television stations provide 
the highest quality (city grade) signal to Lorain. (I.D. p. $59) 
It is clear that the impact which the Lorain Cable system Soaid have 


on dissemination of news and viewpoints in Lorain is trivial. Yet 


the Board made no findings or conclusions in this respect. | Compare 


La Fiesta Broadcasting Co., 6 FCC 2d 65 (1967), where the Board 


22/ Akron Telerama, 17 FCC 2d 536 at 548-9 (I.D., 1966). 


23/ The overall service area of Allied's proposed station is served, 
in whole or in part, by more than 30 AM stations, more than 
20 FM stations and eight television stations (Allied Brief in 
Support of Exceptions, p. 11). 
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granted a preference under diversity to the applicant with some 
motion picture theatres over the applicant with other broadcast 
stations because "the latter's AM and FM... are of greater sig- 
nificance in terms of coverage and potential for the dissemination 

of ownership viewpoint.'"' 6 FCC 2d at a But even if the Board 
had evaluated these facts of record, it could not have reached a 
meaningful conclusion as to what the dimensions of the cross-interest 
problems were, because of the many uncertainties forced on the as 
yet unbuilt system by circumstances discussed above. 

Nevertheless, in the absence of overall standards or 
guidelines, and in the face of the impossibility of any meaningful 
analysis of the CATV interests, the Board "weighed" the one-sixth 
interest of two of Allied's principals in an unbuilt CATV system and 
arrived at the conclusion that in spite of Allied's superiority on all 
other relevant criteria, Lorain Community was entitled to the grant. 


There is simply no discussion and no adequate explanation as to 


how or why the Board arrived at the conclusion that the CATV 


24/ The Policy Statement on Comparative Broadcast Hearings states 
that "existing media" will be considered, inter alia, insofar as 
they "are significant in terms of numbers and size, i.e., the 
area covered, circulation, size of audience, etc." 1 FCC 2d 
393 at 395. 


323) | 
interest was entitled to such overwhelming weight as to overcome 
Allied's superiority in the only other pertinent criteria, integration 
and auxiliary power. = 
In view of all the uncertainty surrounding CATV in general, 
and the Lorain Cable system in particular, and because Allied was 


found to be superior to the other two applicants and would have been 
awarded the grant here but for its ties to Lorain Cable, Allied submits 
that it was an abuse of discretion for the Board to grant the application 


of Lorain Community, rather than giving Allied a conditional grant, as 
26/ 

has been done in similar cases. In fact, since the system is not 

| 


25/ The Board appears to have found some significance of a negative 
nature in Allied's failure to introduce evidence concerning Lorain 
Cable's plans, 14 FCC 2d at 606-607 (A. 103). The! absence 
of planning based on valid reasons, such as those described herein, 
cannot be equated with a failure of proof. Lorain Cable cannot 
possibly arrive at a final and definite decision with respect to long 
range planning even at this time without indulging in the purest kind 
of speculative judgment. The impossibility of reaching such deci- 
sions underscores the appropriateness of analogizing the unbuilt 
system to a mere application for a broadcast facility. 

See e.g., Snake River Valley Television, Inc., FCC 69D-49 released 
October 8, 1969 (I.D.), where the applicant with CATV interests was 
preferred in a comparative hearing on the basis of superior integra- 
tion. The grant was without prejudice to whatever subsequent action 
might be appropriate in light of a final decision in the CATV owner- 
ship inquiry. See also Minshall Broadcasting Company, supra. 

The record in this case shows unequivocally that the Kourys were at 
all times primarily interested in the AM, and would divest themselves 
of their CATV holdings if it became necessary to do so,at any time. 
(A. 82-85 ). : 


Fe 
even built and there is no evidence in the record as to when, if ever, 
it will be built, the grant of a conditional permit appears to be far 


more appropriate than the denial of an admittedly superior applica- 
i 27/ 
tion in every respect other than the CATV holdings. 


27/ It should be noted that the AM station applied for here is a daytime 
only station, and as such should have been treated more leniently 
under the diversity factor than a full-time station. In its recent 
notice of proposed rulemaking, Multiple Ownership of Standard, 
FM, and Television Broadcast Stations, 33 F.R. 5315 (1968), the 
Commission exempted daytime AM's from the prohibitions on 
ownership of multiple broadcast media in the same market as set 
out in proposed Sections 73.35 (b) and (c). Yet the Board made 
no mention of this factor in its "weighing" of the significance of 
the CATV franchise. 


ALLIED HAD NO NOTICE THAT THE CATV 
INTERESTS WOULD BE CONSIDERED SIGNIFICANT. 
EQUITY THEREFORE REQUIRED THAT THE BOARD 
REOPEN THE RECORD TO PERMIT ALLIED TO 
MAKE APPROPRIATE MODIFICATIONS. 


Even if the Board correctly ruled that the CATV 
franchise should be considered under the diversity criter 
and even if the Board correctly evaluated the significance of the 
as yet unbuilt and possibly never to be built facility, it nevertheless 


erred in refusing to grant Allied an opportunity to show that the 


Kourys would sever their ties to the CATV system. The refusal to 


- reopen the record for this purpose constitutes error because the 


Commission had not provided adequate notice that the ties between 


a CATV system and an AM station would be evaluated as they were 


by the Board. 


The principle of adequate notice, with the corresponding 
| 


obligation to permit applicants to reform their applications when the 
| 


rules of the game are changed in midstream is a basic one! which both 


this court and the Commission have recognized. Radio Athens, Inc, 


(WATH) v. FCC, 130 U.S. App. D.C. 333, 401 F.2d 398 (1968); 


Rodale Press, Inc. v. FIC, U.S. App. D.C.___, 407 F2d 1252 


= ine 
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(1968); Cherokee Broadcasting Co., 16 RR 2d 783 (1969); 


cf, 5 U.S.C. Section 554(b), and the question of the sufficiency 

of the notice given is one on which a court need not defer to admini- 
strative expertise. Ridge Radio Corp. v. FCC, 110 U.S. App. 
D.C. 277, 280-1, 292 F.2d 770, 774 (1961). 


Allied did not have such notice in this proceeding. The 


Review Board's decision herein represents the first instance in 


which an interest ina CATV franchise has been evaluated under the 
diversity criterion in a comparative AM proceeding. The Commission 
made no mention of the possibility of considering or evaluating the 
interests of Allied's principals ina CATV system. in the issues 
designated for hearing (A. 18 - 19). Similarly, the Review Board 
made no mention of the possibility in its Memorandum Opinion and 
Order denying Lorain Community's '' Motion To Enlarge Issues" to 


inquire into the interrelationship between the majority stockholders of 


28 / In Cherokee, the Commission reopened the record to permit an 
applicant for an FM station to adduce engineering evidence as to 
the local AM service contours which intially had not been put in 
the record. The Commission explained that, ''for the’first time 
in an adjudicatory proceeding involving FM assignments we accorded 
decisional significance to AM receytion service. Since that new 
approach was not clearly manifested until the release of our decision, 
sufficient reason exists for [the applicant's] not having submitted 
actual field intensity measurements during the course of the hearing."' 
16 RR 2d at 784 (1969). But in numerous prior decisions the future 
unity of AM and FM had been clearly adumbrated. See, e.g., AM 


Station Assignment Standards, 2 RR 2d 1658, 1675 (1964). 
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Allied and the majority stockholder in the CATV system. 5 FCC 
2d 806 (1966) (A. 1 - 3). In fact, no public document issued 


by the FCC prior to the present decision suggested that AM-CATV 
29 : 


ties would be evaluated in a comparative case. 


As a minimum matter Allied should have been accorded 
the opportunity it requested to present evidence showing that if the 


Allied principals had known that their interests in Lorain Cable 


would be evaluated under the diversity criterion, they would have 
| 
divested themselves of those interests and severed their connection 
30/ 
with Lorain Cable. In ruling on Allied's Petition For Reciogiiorse 


tion the Review Board disposed of Allied's alternative request for 
rehearing by holding that it would not give Allied an SEO op- 


portunity to present material which had been continuously available, 
31/. 
14 FCC 2d at 607 (A. 104 - 105). 


29/ Every case cited by the Board involved television and none released prior 
to the hearing herein was in the context of a comparative decision. 
30/ A fact which is implicit from the testimony of record {A 30,13). 
Explicit evidence concerning the willingness to divest is in the form 
of affidavits executed by the Kourys and submitted as Exhibits A to C. 
in the Petition For Reconsideration Or Rehearing (A. 82 - 85). 


The evidence of record is clear that there had been no planning with 
respect to the CATV system in view of the pendency of the waiver 
request (A. 8 } and that the Kourys' primary interest was in the 
AM application { A. 10, 13 ). 
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The Board overlooks the fact that in deciding this case 
it invoked a policy which the Commission had not yet established at 
the time of the hearing and still has not established; a policy predi- 
cated on a still pending Notice of Inquiry promulgated by the Com- 
mission subsequentito the close of the record in this case to secure 
information so that the Commission could be in a position to determine 
whether, among other things, the Commission should evaluate a CATV 
interest under the diversity criterion in comparative cases involving 
applications for broadcast media. Accordingly, at the time of the 
hearing there were neither decided cases nor existing policies nor 
pending notices of inquiry to put Allied on notice that CATV interests 
could or would be evaluated under the diversity policy in a comparative 
AMcase. What emerges from this is that the Board confused the 
Notice of Inquiry, released two days after the record was closed in 
this case, and involving among other things, the question whether the 
Commission should evaluate CATV interests under the diversity criteria 


in comparative cases, with the policy which has developed over the years 


concerning possible abuses of cross-ownership of CATV systems and 


television facilities, as set forth in various Reports and Orders over 
32/ 
the years, and consequently found adequate notice where none existed. 


32/ See, e.g., First Report, In the Matter of Acquisition of Community 


Antenna Television Systems by Television Broadcast Licensees 
(Docket 15415), 1 FCC 2d 387 (1965). ; 
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The authorities upon which the Review Board relies for 


its decision in this case cannot be construed as such notice. The 


cases cited, 13 FCC 2d at 112-114; 14 FCC 2d at 606-607 (A.59-62, 103-104) 


are for the most part prospective in nature (involving petitions to 
33/ 
enlarge issues) and expressions of the Commission's concern over 


the possible abuses involved in the cross-ownership of cATY and 
34/ 
television facilities. The attempt of the Board to find adequacy 


of notice in the existence of cases involving television statins as 
35/ 
opposed to standard broadcasting stations is unpersuasive. Although 


33/ Allied did not and does not concede, as the Board states, 14 FCC 
2nd 606 n.7 (A. 103 ), that CATV ownership is properly con- 
sidered under the diversification criterion in comparative television 
proceedings, although television is obviously more relevant than 
AM. The thrust of Allied's position was that such issues arose in 
petitions to enlarge the issues, and that the Board could properly 
assess the information thus received for information purposes. See 
Minshall Broadcasting Co., Inc., 10 FCC 2d 647 (1967), reversed 
in part, 11 FCC 2d 796 (1968). Exploration for informational pur- 
poses is far removed from using any findings for current decisional 
purposes. 


As expressed in the First Report in Television-CATV Cross Ownership 
(Docket 15415), 1 FCC 2d 387 (1965). 


Trend Radio, 4 FCC 2d 974 at 976-7 (1966); Television/CATV 
Cross-Ownership (Docket 15415), 1 FCC 2d 387 (1965), and 
Citizens TV Protest Committee v. FCC, 121 U.S. App, D.C. 
50, 348 F.2d 56 (1965). 
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the Board found no policy reasons to distinguish between AM and 
TV services in questions of cross-ownership with CATV, 14 FCC 
2d 607 (A. 104) | the distinction is critical. Each of the 
authorities relied on by the Board to support its notice argument 
concerns a TV-CATV cross-interest. In fact, these authorities 
amply illustrate the distinctions to be drawn between AM and TV 
service in regard to CATV. As this court is very well aware from 
its numerous decisions dealing with the Commission's efforts to 

36/ 

regulate the growth of CATV service, the primary concern has 
been that unrestricted growth of CATV would have an adverse 
impact on the development of UHF network stations by competing 
unfairly with them and inhibiting their proper development as contri- 


butors to free off the air television service. As the Commission noted 


36/ See e.g., Buckeye Cable Co. v. FCC, 128 U.S. App. D.C. 262, 
387 F.2d 220 (1967). 
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in Trend Radio and the Television-CATV Cross Ownership statement, 


supra, the fear as to cross-ownership lay primarily in the potential 
| 
anticompetitive aspects of the ownership by a television licensee of 


a CATV system, such as less than arms-length competition, deliberate 


degradation of the television signal, and the like. 


It is obvious that these problems of competition simply 
i 
do not arise in the case of AM-CATV ties, since AM stations and 
37/ 
CATYV's provide different kinds of services. Significantly, the Justice 


Department has recommended to the FCC that no restrictions be placed 


on AM-CATV cross-ownership by independent radio stations, while 
38/ | 
vigorously urging a ban on TV-CATV cross-ties and multiple broad- 
39/ | 


cast holdings in the same market. 


37/ While most television viewing occurs in the evening, or "prime 
time" hours, i.e., 7:00-11:00 p.m., the station proposed by 
Allied is a daytime station only. And while the station will survive 
by generating advertising revenue, the Lorain Cable system did 
not contemplate the carriage of advertising. Akron Telerama, 


supra, at 549. 
| 
See comments of U.S. Department of Justice filed on See 7, 1969 


in Notice of Proposed Rulemaking and Notice of Inquiry, Docket 
No. I8397, pp. 38= 2? and I7-272. 


See Comments of U. S. Dept. of Justice filed on August 1, 1968 
in Multiple Ownership of Standard, FM, and Television Broadcast 


Stations, Docket No. 18,110. 
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The vast difference in the relation of the AM and TV 
services to CATV is also readily apparent from the fact that the 
Commission does not now have any rule or policy, or evena 
proposed rule or policy, which would bar the carriage of AM or 
FM signals on CATV systems. Harvit Broadcasting Corp., 18 
FCC 2d 459, 461 (1969), and has only recently even inquired into 
the question whether rules should be adopted regulating AM-CATV 
cross-interests and CATV carriage of AM signals, while at the 
same time proposing a firm ban on TV-CATV cross-interests in the 
same market. Notice of Proposed Rule Making and Notice of Inquiry, 
15 FCC 2d 417, 426 (1968). When this history is compared with that 
of the Commission's concern for carriage of TV signals on CATV 
going back to 1959, = the contrast is quite striking. The point is 
not that AM is not a mass medium as is television, but that 
cross-ownership between AM and CATV has never been a subject 


41/ 
of immediate Commission concern for good and sufficient reason. 


40/ CATV Systems and Auxiliary Television Services, 18 RR 1573, 
1610 (1959). 


41/ The Board also alludes to counsel's remarks during the evidentiary 
hearing which suggest that he was aware of the possibility that the 
CATV interests might be considered under the diversity criterion. 

A reading of the transcript pages cited by the Board shows that the 
subject matter of concern to counsel was largely that of the ties of 
Lorain Cable to the Lorain Journal and not that of the AM-CATV 

ties. Moreover, Allied counsel in all the passages cited was respond- 
ing to questions raised by counsel for the other parties. However, 
once an application has been designated for hearing, no changes may 


(footnote cont'd) 
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Accordingly, the existence of precedent involving CATV-TV 
ties hardly provided adequate notice to Allied that CATV ties to an 


AM station would be of concern under the diversity criterion. 


CONCLUSION 


For all of the foregoing reasons, Allied respectfully requests 


that this court reverse and remand this proceeding to the Commission 
or order such other and further relief as it deems appropriate. 


Respectfully submitted, 


HARRY M, PLOTKIN 


THOMAS SCHATTENFIELD 


| 
WILLIAM L, FISHMAN 


; Attorneys for Appellant 
Of Counsel: : 
ARENT, FOX, KINTNER, 
PLOTKIN & KAHN 
1200 Federal Bar Building 
1815 H Street, N. W. 
Washington, D. C. 20006 


November 3, 1969 


(footnote cont'd) | 
41/ be made which would affect the comparative standing of the applicant, 
~ absent special circumstances, Grayson Television Co., Inc., 
11 FCC 2d 881 (1968). Accordingly, areas of exploration opened up 
during the course of the hearing by opposing counsel can hardly be 


construed as adequate notice, 


AN ORDINANCE 


IVS~+O65" 


Granting to Lorain‘ Cable TV,lorain, Chio_» an Ohio 
Corporation, the Right to Erect, Maintain, and 
Operate in, Under, Above, Along, Across, and Upon’: 
the Streets, Lanes, Avenues, Sidewalks, Alleys, 
Bridges, and Highways, and Other Public Places in 
the City of Lorain, Ohio, and Subsequent Additions 
Thereto, for the Purpose of Transmission and 
Distribution of Television Signals to Enable Sales 

of their Service to the Inhabitants of said City, 

and Other Purposes,.for a Period of ° 267 

Years; and Regulating the Same, 

BE IT ORDAINED BY THE COUNCIL OF THE 


CITY OF LORAIN, OHIO 


Section |. In consideration of the faithful performance and ob-.’ | 
 servance of the conditions and reservations hereinafter specified, theright 
is hereby granted to Lorain Cable TV Lordir Ohio’ Ser eer RHE organized 
under the laws of the State of Ohio, its successors or acelin: ‘(hereitatter 

. referred to as 'The Company"), the right to erect, maintain, operate and uti- 

- lize television transmission and distribution facilities, and additions thereto in, 
under, above, along, across, and upon the streets, lanes, avenues, sidewaiks, 
alleys, bridges and other public places in the City of Lorain and subsequent 
additions thereto, for the purpose of transmission and distribution of audio 
and visual impulses and television energy in accordance with the laws and 
“regulations of the United States of America, and the State of Ohio, and 

ean 


’ the ‘ordinances and regulations of the City of Lorain, for a period of twenty fives . 


(2s ) years. Excluding in this franchise paid TV. : Ae 
Section 2, Wherever used in this ordinance, the word “television!” 
shall mean a system for transmission of audio. signals and/or visual images Che me 
or any other type of closed circuit transmission and/or signal transmission 
by means of electrical impulses. 
‘Section 3, The Company may, if satisfactory arrangements can ye 


pe 


be reached with the Lorain Telephone Company and Ohio Edison Company, and 


any. and all other holders of licenses and/or franchises from the City, use the 


‘ 
e 
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towers, poles and attachments thereto of said companies for the attachment 
of television transmission and distribution facilities, aubiect to all | 
existing and future ordinances and regulations of the City. 
| Section 4. The Company shall have the right to erect and 
maintain its own poles at locations as it may find necessary for the proper 
construction and maintenance of the television distribution system. The 
necessary permits shall be procured by The Company from the proper City 
_department providing for the erection of these poles. 
The Company's transmission and distribution system, poles, — 
wires, and appurtenances shall be located, erected and maintained so as 
not to endanger or interfere with the lives of persons, or to interfere with 


improvements the City,may deem proper to make, or to unnecessarily hinder 


» or obstruct the free use of the streets, alleys, bridges, or other public 


‘property. Removal of poles or equipment when necessary to avoid such 


interference will be at The Company's expense. 


system shall be in accordance with the provisions of the National Electrical 
Safety Code of the National Board of Fire Underwriters, and such applicable 
ordinances and aswell ons of the City of Lorain, affecting electrical 
installations, which may be presently in effect, or changed by future 
ordinances. 
{ All installations of equipment shall be of permanent nature, 
: durable, and installed in accordance with good engineering practice, and 
of sufficient height to comply with all existing City regulations, ordinances, 
and state laws so as not to interfere in any manner with the right of the 
a public or individual property owner, and shall not interfere unduly with the 


travel and use of public places by the public during the construction, repair, 


or removal thereof and shall not unduly obstruct or impede traffic. 


Section 5. In the maintenance and operation of its television 
. transmission and distribution system in the streets, alleys, and other public 
places, and in the course of any new construction or addition to its facilities, 
the Company shall proceed so as to cause the least possible inconvenience to 
the general public; any openitig or obstruction in the streets or other public 
places made by the Company in the course of its operations shall be in 
accordance with the Rules and Regulations Governing the Making of Openings» 

- in Streets, Sidewalks, Public Ways or Places of the City of Lorain, Ohio, 
as established by the Department of Service and Building of said City, and 
which are in effect at that time. 

Section 6, _The Company shall indemnify, protect and save 
harmless the City from and against losses and physical damages to property, ; 
and bodily injury or death to persons; including payments made under 

_ Workmen's Compensation Law, and attorney's fees for defending any action . 
brought against the City of Lorain, which may arise out of or be caused by 


the erection, maintenance, presence, use or removal of said attachments on 


poles within the City, or by any act of The Company, its agents or employees, 


', The Gompany shall carry insurance, to protect the parties hereto from and 


against all claims, demands, actions, judgments, costs, expenses, and 
liabilities, which may arise or result, directly or indirectly, from or 
__by reason of such loss, injury or damage, The amounts of such insurance against 
liability due to physical damages to property shall not be less than One | 
Hundred Thousand Dollars ($100, 000. 00) as to any one accident and not less 
i than Two Hundred Thousand Dollars ($200, 000. 00) aggregate in any single 

policy year; and against liability due to bodily injury or to death of persons 

‘not less than One Hundred Thousand Dollars ($100, 000, 00) as to any one 
‘person and not less than Three Hundred Thousand Dollars ($300, 000. 00) 

as to any She accident. ‘The Company shall also carry such insurance as.it. 


‘deems necessary to protect it from all claims under the Workmen's Compensation 


Laws in effect that may be applicavte to The Company. All insurance required 
. by this Agreement shall be and remain in full force and effect for the entire 
life of this ordinance,. Said policy or policies of insurance or a certified 
copy or copies thereof shall be approved by the Director of Law of said City 
and be deposited with and kept on file in the office of the Auditor of the City. 
Section 7. At the time this eanchise becomes affective, 


The Company shall furnish a bond to the City in the amount of Ten Thousand 
_. Dollars ($10, 000,00), ‘in such form and with such sureties as shall be 
acceptable to the City, guaranteeing the faithful performance of all of 


an ‘the obligations of The Company under the terms of this franchise. 


The Company's performance of its obligations under this 


franchise shall be conditioned upon The Company receiving such licenses 


and/or grants as may be necessary to the performance of this ordinance, 


* from duly constituted agencies of the Federal government or the State of 


Ohio, which licenses and/or grants The Company agrees to apply for 
immediately upon its acceptance of this ordinance, 
Section 8 Installation sha maintenance shall be such that 
: no interference is caused to existing communications systems and so as not 
to distort ‘or interfere with direct-off-the-air television. signals. 
Section 9. Rates and Regulations, The Company shall have 
i the right to prescribe reasonable and uniform service regulations for the 
conduct of its business not inconsistent with the provisions of this 
_ Ordinance, anda .copy of such regulations shall be kept on file at all 
times with the SEY. Auditor and City Clerk, Prior to the commencement 
. of service ‘to any of its AY PUT The Company shall file with the City 
Auditor and City Clerk a copy of its proposed rate schedule governing 
Shatues for service to its subscribers. 
The initial rate schedule shall provide that each residential 
subscriber will be charged _no‘charge __# ’** for the initial connection 


to the system, plus not more than $4.95 per month for The Company's service; 


# Except if service is discontinued and reinstated within one (1) year, the 
3 ‘normal re-installment service charge not to excead $15.00 will take effects 


ne? 
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and will further provide that additional normal-type outlets in the same 
dwelling will be provided, without connection charge, for a service charge 
of one dollar ($1.00) per outlet per month. (Zhe initial connection charge} 
shall be inclusive of that material and labor necessary to make a normal- 
type connection from The Company's system to the subscriber's receiver,) 
In view of the special wiring requirements of commercial and industrial 
subscribers, no fixed rates will be established for such subscribers, but 
will be as agreed to between the prospective subscriber and The Company, 
'. The Company may increase its rate charges by amounts equal to any taxes 
required to be paid by subscribers to the Company, or paid directly by The 
‘Company, which are based upon or measured by the amount of the rates 
- paid by the subscribers. 
The Company from time to time may make changes in or additions 


“to the rate schedule; provided, however, that any change or addition shall 


become ottective MELD rays after the filing of notice of such change 


with the City Gouneill thr oven the Gity Clerk, unless disapproved within such_ 
period for good cause by the Council of the City, provided that no change 

shall be disapproved to the extent that it is based pro rata on changes in : 
‘The Company's current per-unit costs incurred for labor, commodities and 
services in excess of those incurred during the first full calendar year of 
The Company's operation hereunder, or is based on costs of programming or 
additional services, nat including pay-TV, in such ‘rate schedule. ' 

All fees and charges are exclusive of any tax or taxes 

whatsoever assessed or assessable against the scheduled installations and/or 


services. 
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Section 10, The Company agrees to pay the following revenues 


to the City for compensation of the franchise: 

-5§ of the Gross receipts on the first 8 ,000 residential subscribers. 
OK XX % of the Gross receipts on the next KXXIOKKE. residential subscribers. 

9 % of the Gross receipts on all subscribers over 8,000 w+ provided 

however, that in the event the Public Utilities Commission or other agency of 

the State of Ohio determines that The Company is subject to the Public 

Utilities Excise Tax, said Company shall be relieved of responsibility to pay the 

_ tax to the City of Lorain as set forth herein, to the extent of any other excise 

or similar taxes so paid. 

Section ll. Term of Franchise. The City expressly reserves : 
to itself the power to grant the use of any of the streets or other public ways 
referred to in this ordinance, at any time subsequent to January |, 1970 for 
purposes similar to those hereby granted. The Company reserves the right _— 
to terminate any part or all of its operations if the City grants to any other 
person, persons, firm or corporation rights similar to those hereby granted 
to operate in ‘the City of Lorain, such termination to become effective with 
the effective date of euch: additional grant. 

Section: 12. If any section, sentence, clause, OF phrase of the 
ordinance is for any reason held illegal, invalid or unconstitutional, such 
invalidity shall not affect the ATER) of the ordinance and any portions in 
. conflict are hereby repealed. 

Section 13. Revocation for Failure to Proceed. The Company 
agrees that it will immediately, upon the passage of this ordinance, proceed 
to complete the engineering for the proposed television cable service and 
negotiate those pole line contracts required for said installation and come - 


plete and meet all, rulings established by any other Governmental Agency. 
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SECTION 14. The within rights are granted upon condition that 
1e company will not within the corporate limits of the City, at any time during 
term thereof, engage in business of selling or leasing at retail, or servicing 
others, radio or television receivers, or antennas or appurtenances thereto, 
except that nothing herein shall shall prohibit the company from servicing such 
receivers, antennas or appurtenances thereto as are used by the company in. the. 
Spevacion of the system with respect to which this franchise is granted, 
SECTION 15. Acceptance, Within thirty (30) days from the:date of this 
ordinance taking effect, the Company shall file with the Clerk of the City Council 
ite written acceptance thereof; therupon this ordinance shall be a contract between 


the City and the Company and be binding on both. 
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Attest: 


The Travelers Indemnity Company 
Hartford, Connecticut 


(A STOCK COMPANY) 


Bond No. 1070674 


KNOW ALL MEN BY THESE PRESENTS, That we, LORAIN CABLE TELEVISION INC., 
called the Principal, and THE TRAVELERS INDEMNITY COMPANY, called the Surety, 
are held and firmly bound unto the City of Lorain, Ohio, called the Obligee, 
in the sum of Ten Thousand and No/100 Dollars ($10,000.00) for the payment 
whereof said Principal and Surety bind themselves firmly by these presents, 

WHEREAS, the Principal has been granted a franchise, dated October 25, 

1965, by the Obligee extending the right to erect, maintain, operate and 

utilize television transmission and distribution facilities, and additions 
thereto in, under, above, along, across and upon the streets, lanes, avenues, 
sidewalks, alleys, bridges and other public places in the City of Lorain and 
subsequent additions thereto, for the purpose of transmission and distribution 

of audio and visual impulses and television energy in accordance with the laws 
and regulations of the United States of America, and the State of Ohio, and the 
ordinances and regulations of the City of Lorain, a copy of which is by reference 
made a part hereof; 

NOW, Therefore, the condition of this obligation is such, that if the Principal 
shall faithfully perform the terms of the contract on its part, and indemnity and 
save harmless the Obligee in accordance with the terms of the Contract from all loss, 
cost or damage which the City of Lorain may suffer by reason of the failure to so 
do, then this obligation shall be void; otherwise to remain in full force and effect. 

PROVIDED, However, the term of this bond shall cover the period of one year from 
October 25, 1969 to October 25, 1970, and shall apply to obligations ‘Anouthed for 
this period only. 

PROVIDED, However, that no suit shall be brought on this bond after the lst 
day of March, 1971. 

SIGNED, Sealed and Dated this 7th day of October, 1969. 


THE TRAVELERS INDEMNITY COMPANY 


By, (ZZ A. 
Gary R.gharges, 


ney-in-!act 
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The Travelers Indemnity Company 


Hartford, Connecticut 
; ie _ POWER OF ATTORNEY 
KNOW ALL MEN BY THESE PRESENTS: 


That THE TRAVELERS INDEMNITY COMPANY, a corporation of the State of Connecticut, 
does hereby make, constitute and appoint 


Roy Davis, John F. Dickey, Gary R. Karges, Robert L. Larrowe, Don D. Parson, 
George E. Patterson, K. F. Provost, Kay Schindler, C. G. Schwane, all of 
Cleveland, Ohio, EACH 


its true and lawful Attorney(s)-in-Fact, with full power and authority, for and on behalf of the Company 
as surety, to execute and deliver and affix the seal of the Company thereto, if a seal is required, bonds, 
undertakings, recognizances, consents of surety or other written obligations in the nature thereof, as follows: 


Any and all bonds, undertakings, recognizances, consents of surety 
or other written obligations in the nature thereof 


and to bind THE TRAVELERS INDEMNITY COMPANY thereby, and all of the acts of said Attorney(s)- 
in-Fact, pursuant to these presents, are hereby ratified and confirmed. 


This appointment is made under and by authority of the following by-laws of the Company which by-laws 
are now in full force and effect: 

Artict.& IV, Section 13. The Chairman of the Board, the President, the Chairman of the Finance Committee, 

the Chairman of the Insurance Executive Committee, any Senior Vice President, any Vice President, any Second 

Vice President, any Secretary or any Department Secretary may appoint attorneys-in-fact or agents with power 

and authority, as defined or limited in their respective powers of attorney, for and on behalf of the Company to 

execute and deliver, and affix the seal of the Company thereto, bonds, undertakings, recognizances, consents of 

surety or other written obligations in the nature ¢! ereof and any of said officers may remove any such attorney- 

in-fact or agent and revoke the power and authority given to him. 


Artic.e 1V, Section 15. Any bond, undertaking, recognizance, consent of surety or written obligation in the 
nature thereof shall be valid and binding upon the Company when signed by the Chairman of the Board, the 

_ President, the Chairman of the Finance Committee, the Chairman of the Insurance Executive Committee, any 
Senior Vice President, any Vice President or any Second Vice President and duly attested and sealed, if a seal is 
required, by any Secretary or any Department Secretary or any Assistant STRAY or when signed by the 
Chairman of the Board, the President, the Chairman of the Finance Committee, the Chairman of the Insurance 
Executive Committee, any Senior Vice President, any Vice President or any Second Vice President and counter- 
signed and sealed, if a seal is required, by a duly authorized attorney-in-fact or agent; and any such bond, under- 
taking, recognizance, consent of surety or written obligation in the nature thereof shail be valid and binding upon 
the Company when duly executed and sealed, if a seal is required, by one or more attorneys-in-fact or agents 
pursuant to and within the limits of the authority granted by his or their power or powers of attorney. 


This power of attorney is signed and sealed by facsimile under and by the authority of the following Resolu- 
tion adopted by the Directors of THE TRAVELERS INDEMNITY COMPANY at a meeting duly called 
and held on the 30th day of November, 1959: 


Voten: That the signature of any officer authorized by the By-Laws and the Company seal gay be affixed by 
facsimile to any power of attorney or special power of attorney or certification of either given for the execution of 


any bond, undertaking, nizance or other written obligation in the nature thereof; such signature and seal, 
when so used being hereby adopted by the Company as the original signature of such officer rd the original seal 
of the Company, to be valid and binding upon the Company with the same force and effect as though manually 
a 


—____—. This power of attorney revokes that dated November 14, 1968 on behalf 
‘ of Thomas G. Adams, R. W. Cardwell, John F. Dickey, Allan L. Jones, 
Robert L. Larrowe, 0. A. Monroe, George E. Patterson, K. F. Provost ————— 


IN WITNESS WHEREOF, THE TRAVELERS INDEMNITY COMPANY has caused these 
presents to be signed by its proper officer and its corporate seal to be hereunto affixed this 7th 
day of August 19 69. 
THE TRAVELERS INDEMNITY COMPANY 


” yy Q. SArobee 


Secretary, Fidelity and Surety 
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State of Connecticut, County of Hartford—ss: 

On this 7th day of August in the year 1969 before me personally 
came Wm. A. Shrake to me known, who, being by me duly sworn, did depose and say: that he resides in 
the State of Connecticut; that he is Secretary (Fidelity and Surety) of THE TRAVELERS INDEMNITY 
COMPANY, the corporation described in and which executed the above instrument; that he knows the seal 
of said corporation; that the seal affixed to said instrument is such corporate seal; that it was 60 affixed by 
authority of his office under the by-laws of said corporation, and that he signed his name thereto by like 


authority. > op é 
(alle 


Fh, 
Seer PRA orcs vi et Notary Public 
'___My commission expires April 1, 1974 


(Over) 


CERTIFICATION 


1, E. A. Houser III, Assistant Secretary (Fidelity and Surety) of THE TRAVELERS INDEMNITY 
COMPANY certify that the foregoing power of attorney, the above quoted Sections 13, and 15. of Article IV 
of the By-Laws and the Resolution of the Board of Directors of November 30, 1959 have not been abridged 
or revoked and are now in full force and effect. 


Signed and Sealed at Hartford, Connecticut, this 7th dayof October 19 69, 


Assistant Secretary, Fidelity and Surety 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 23,423 


ALLIED BROADCASTING, INC., 
Appellant, 


Vv. 


FEDERAL COMMUNICATIONS COMMISSION, 
Appellee, 


LORAIN COMMUNITY BROADCASTING CO., 
Intervenor, 


ON APPEAL FROM ORDERS OF THE 
FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FOR APPELLEE 


STATEMENT OF QUESTIONS PRESENTED* 


1. Did the Review Board err in holding that ithe 
| 


slight preference Allied Broadcasting had received under other 
aspects of the comparative issue was overbalanced hy the demerit 
accorded Allied under the diversification criterion because of 
its interest in a local CATV system? 

2. Did the Board err in refusing to reopen the record 
so that Allied could offer to divest itself of its CATV interest, 
should it be the successful applicant, long after that interest 


had become a factor in the comparative hearing process? 


* This case has not previously been before this Court. 
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-COUNTERSTATEMENT OF THE CASE 
Allied Broadeasting, Inc., has appealed from the Federal 
Communications Commission's conclusion that on a comparative basis 
a grant of the application of Lorain Community Broadcasting Company, 
intervenor, would best serve the public interest. This Court's 


jurisdiction is based on Section 402(b) (1) of the Communications 


Act of 1934, as amended, 47 U.S.C. 402(b) (1). We believe that the, 


following statement focuses attention on additional facts which 
may be helpful to the Court in resolving the issues raised by 
appellant Allied. 

Radio Station WWIZ was authorized to operate in Lorain, 
Ohio, until 1964 when its license was not renewed because the Lorain 
Journal Company had obtained control of WWIZ without prior Commission 
approval and that fact had been concealed from the pete! The 
present appeal is from a comparative hearing which was made necessary 
when three applicants sought the facilities previously used by WWIZ 
in Lorain, Ohio. Among the applicants designated for hearing on’ 
April 5, 1966, were Allied, Lorain Community, and a third appli- 
cant who has not filed an appeal in this Court (A. 52-53). 
T/7 See Lorain Journal Company v. F,C,C., 122 U.S. App. D.C. 127, 


351 F.2d 824 (1965), cert. denied 383 U.S. 967, rehearing denied 
384 U.S. 947 (1966). 


= 
On July 28, 1965, nearly a year before these Space 
were designated for a comparative hearing, the Commission adopted 
its Policy Statement on Comparative Broadcast Hearings, i 235 (OO 
2d 393 (1965). Diversification of control of the media of mass 
communications was identified as "a factor of primary significance." 
The Policy Statement indicated that the Commission would [not only 


consider other broadcast interests, but also other media interests. 
; 


It stated that: "As in the past, we will consider both common 


control and less than controlling interests in other broadcast 
stations and other media of mass communications. The less the 
degree of interest in other stations or media, the less will be the 
significance of the factor," 1 F.C.C. 2d at 395-96 (Emphasis added). 
And Commissioner Robert E. Lee, in a concurring statement, made clear 
that CATV interests might be considered in connection with an 
application for a radio station. 1 F.C.C. 2d at 405. 

‘ Seventy-two percent of Allied's stock is owned by the two 
Koury brothers. They are also officers and directors, and own one= 
third of the stock of the Lorain Cable TV, Inc., in Lorain, Ohio. 
The remaining portion of the stock (two-thirds) is owned by the 
Lorain Journal Company, publisher of the only daily newspaper in 
Lorain, and a company which has a "20-year history of unsuccessful 


and questionable efforts . . . to obtain a broadcast station in 


the local area," (A. 3), note 1, supra. 


ota 

Because of the business privity between the Koury 
brothers and the Lorain Journal, intervenor Lorain Community sought 
a basic qualification issue: 

[T]o determine the relationship between Michael 

F. Koury and E. G. Koury, his brother, the 

majjor stockholders and President and Board 

Chairman of Allied Broadcasting, Inc., with 

the Lorain Journal Company, and to determine 

what if any effect this relationship might 

have upon the qualifications of Allied Broad- 

easting,Inc. as a licensee of the Commission. 
Enlargement of the issues was denied, however, because Lorain 
Community had failed to support its charge that the Koury brothers’ 
operation of their proposed radio station would be “subject to 


economic pressures from the Lorain Journal” (A. 1-2). 


At thei hearing, the examiner did permit examination con- 


cerning the Koury brothers’ CATV interest and their relationship 


with the Lorain Journal Company under the diversification aspect 
of the comparative issue (A. 4-16). In their proposed findings, 
Allied's competitors claimed preference under the diversification 
eriterion because of this CATV interest. The examiner agreed and 
in his Initial Decision concluded: 


There can be no doubt that cable television isa 
medium of communications. As pointed out by the 
Commission, CATV has been going through a period 
of rapid growth and expansion, and in addition to 
making a wide range of signals available to sub- 
seribers, has been actively exploring such new 
areas of service as program origination. Upon 
the basis of the above, it is concluded that both 
Lorain Community and Midwest are entitled to a 
significant preference over Allied in the area of 
diversification ... (A. 47). 
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Exceptions were filed with the Commission's Review Board 
- | 
which, after oral argument, concluded that intervenor Lorain 


Community's application would best serve the public interest 
(A. 52-75). As required by the Commission's Comparative Policy 
Statement, the Board considered the competing applicants and awarded 
Allied "a very slight preference” for full-time participation in 
station operation by the owners and because it proposed ‘an auxiliary 
power supply, the latter being "not so significant,” (A. 62). The 
Board explained that: Pe 

Michael Koury's slightly greater ownership interest 

in Allied is the only meaningful difference between 

the integration proposals of Allied and Lorain Com- 

munity. This difference (i.e., 39% versus 25%), 

while not of great magnitude, is sufficient ta 

warrant for Allied the very slight preference over 


Lorain Community above awarded it. [Footnotes | 
omitted) (A. 58). 


On the diversification factor the Board awarded Allied's 


competitors a preference because of the Koury brothers? interest in 


the Lorain CATV. It rejected Allied's contention that CATV should 


not be considered a medium of mass communications under the 


comparative issue. It pointed out that there was no record evidence 
that Lorain Cable does not plan to originate a local program service 


and Allied had made no contentions that it could not or would not 
originate such service (A. 59). After discussing the diversification 


—aGu— 
aspect in some detail (A. 58-61), the Board concluded: 


Thus, when compared with the other- applicants, and 
with due consideration of the facts of the existing 
service situation in Lorain, the availability there 
of outside signals, and the Kourys’ lack of majority 

. control of Lorain Cable, it is the Board's opinion 
that, under the diversification criterion, Lorain 
Community and Midwest must each receive a preference 
over Allied. (A. 61) 


Summing up, the Board stated: 


Our choice must, therefore, be between Lorain 
Community (clearly to be preferred on the 
diversification criterion) and Allied (slightly 
to be preferred on the "best practicable service 
eriterion™)., In these circumstances we conclude 
that overall the public interest, convenience and 
necessity would best be served by granting the 
application of Lorain Community. (A. 62) 


Allied then filed a petition for reconsideration or to 


reopen the record (A. 76-85). For the first time, "Allied's CATV 


principals now represent[ed] that they . . . [would] divest themselves 
of their CATV interests if Allied should be accorded a grant . . .” 
(A. 77). In justification of this belated offer, Allied asserted that 
it could not have "anticipated" that the CATV interest would be 
considered under’ the diversification criterion (A. 76). Lorain 
Community responded, however, that as far back as 1955 this Court and 
the Commission had started to express concern about CATV cross- 
ownership (A. 94-95). Moreover, the offer to dispose of the CATV 
interest came too late in the proceedings and good cause had not 


been established for reopening the record (A. 96-99). 
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By Memorandum Opinion and Order, released Septenber 13, 
1968 (A. 100-105), the Review Board denied reconsideration. 
Because Allied has challenged the sufficiency of the Board's 
explanation (Allied's Br. p. 9), we have attached its onder as 
an appendix to this brief. Since the full Commission denied 
review (A. 106-107), the Board's order has the same force and 


effect as a Commission decision, 47 U.S.C. 155(d) (3). 


ARGUMENT. 

Following comprehensive comparative proceedings, the ‘ 
Review Board found that this was a close case but that a grant of 
Lorain Community Broadeast Company's application would better 
serve the public interest. Allied received a slight preference 
over Lorain, dubbed "a close second," because Allied proposed 
auxiliary power, and because one of Allied's principals, who 
proposed to devote full time to the operation of the station, 
owned 39% of the stock, whereas Lorain Community's integrated 
principal owned 25% of the stock (A. 61). This slight preference 
was, in the Board's judgment, overcome, however, by a demerit 
Allied suffered under the more important diversification eriterion 
because of its CATV interest (A. 61-62). | 

Allied now advances two basic arguments: (1) the 
Commission's Review Board was arbitrary and capricious in giving 
comparative weight to Allied’s CATV interest since, in its view, 
a CATV system is not a medium of mass communication. (2) Allied's 
petition to reopen the record, filed after the Board's final 


a 
decision and offering to divest itself of its CATV interest if 
it received a grant, should have been entertained because Allied 
could not have anticipated that its CATV interest would be 
considered significant. We will show that the Board gave careful 
consideration to Allied's contention that CATV should not be 
considered a medium of mass communications, and that the conclusion 
it reached was neither arbitrary nor capricious. Allied's offer 
to divest came long after its CATV interest had become a Race 
in the comparative process. Under these circumstances, the Board 
was correct in holding that Allied had failed to show good cause 
for reopening the record. 
I. THE REVIEW BOARD CORRECTLY CONCLUDED THAT 
UNDER THE DIVERSTFICATTION CRITERION, CATV 
IS A MEDIUM OF MASS COMMUNICATIONS AND 


THAT ALLIED'*S CATV INTEREST COULD NOT BE 
DISREGARDED IN THIS CLOSE COMPARATIVE CASE. 


Before this Court, Allied argues that CATV is not a medium 


of mass communications (Br. 9-15), and that even if its CATV franchise 

can be considered under the diversification criterion of the com- 

parative issue it should have been disregarded in this case (Br. 

16-24). The hearing examiner in his initial decision (A. 46-47), and 

the Review Board in its final decision (A. 52-75) and on reconsideration 
(A. 100-105) carefully considered and rejected Allied's contentions. 

The full Commission refused to review the Board's conclusion (A. 106-107). 
The Board's orders reveal that its judgment was sound and rational, 


and this Court has held that"[Wjithin fairly broad limits, the relative 


2 
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weight to be given to all relevant factors presented must lie in 
the sound discretion of the Commission.” Kidd v. F.C... ll2 U.S. 
App. D.C. 288, 289, 302 F.2d 873, 874 (1962). This principle is 
especially applicable in a close comparative case, like the 
present one, because making a comparative choice "is pesioniay 

a matter of judgment, often difficult and delicate, eamered 

by Congress to the administrative agency.” Pinellas Tae ewes 


Co. v. F.C.C., 97 U.S. App. D.C. 236, 238, 230 F.2d 204, 206, 5 


cert. denied 350 U.S. 1007, (1956). Sacramento Broadcasters, Ine. 
| 


v. F.C.C., 98 U.S. App. D.C. 394, 236 F.2d 689 (1956). 
A. As it did before the agency, Allied asserts that 
its CATV system should not have been weighed under the diversification 
criterion as though it were a medium of mass commmications. The 
Board responded to this contention both in its final decision and on 
yeconsideration. It observed that while Allied’ relied on Fortnightly 
Inc., 392 U.S. 390 (1968), for 


Corp. v. United Artists Television, “ 
its position that CATV is more closely akin to closed circuit tele- 
vision than to broadcasting, the Supreme Court had in that case 
“specifically noted that it was not dealing with the question of 
CATV program origination" (A. 102). And it was this potential 
for originating programming which underlay the Board's determination 
under the diversification criterion. The Board indicated that: 
The Commission's diversification policy encompasses 
"eommon control and less than controlling interests 


in other broadeast stations and other media of mass 
communications." Policy Statement on Comparative 
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Broadeast Hearings, 1 FCC 2d 393, 394, 5 RR 2d 1901, 
L908 (1965). (Emphasis added.) Thus, the Commission 
has held that such media as motion pictures are to 

be evaluated in applying this criterion, stating that 
“motion pictures are media of mass communications 

and . . . motion picture theatres, as well as radio, 
compete with television for consumer time." Southland 
Television Co., 20 FCC 159, 164, 10 RR_751, 756 (1955). 
Likewise, CATV systems, whether or not they originate 
programming, “compete with [radio and] television for 
consumer time,” and are properly considered--on a 
comparative basis--under the diversification criterion. 
{Footnotes omitted.] (A. 102-103) 


The conclusion that a CATV system is a medium of mass 


communications finds support both in court decisions and agency actions. 


‘ 


’ 
Early in the development of CATV, this Court in Clarksburg Pub, Co. v. 


F,C,C., 95 U.S. App. D.C. 211, 225 F.2d 511 (1955), pointed out 
that CATV was a factor to be considered under the Commission's 
rules concerning multiple ownership, concentration of control, 
and diversification of mass communications media. See also Citizens 
TV_ Protest Committee v. F,.C.C., 121 U.S. App. D.C. 50, 348 F.2d 56 
(1965). As the Court anticipated in Clarksburg, the Commission did 
assert jurisdiction to regulate CATV when it concluded that "such 
systems provide or are adjuncts of a broadcast service.” 96 U.S. 
App. D.C. at 217; 225 F.2d at 517. See Second Report and Order, 
2 F.C.C. 2d 725 (1966). That assertion was upheld by the Supreme 
Court which found that: 

CATV systems perform either or both of two 

functions. First, they may supplement broad- 

easting by facilitating satisfactory reception 

of local stations in adjacent areas in which 

such reception would not otherwise be possible; 

and second, they may transmit to subscribers 

the signals of distant stations entirely beyond 


the range of local antennae. U.S. v. Southwestern 
Cable Co., 392 U.S. 157, 163 (1968). 


See also H_& B Communications Corp. v. F.C.C., U.S. App. D.C. 
F.2d (1969). 


—_—_ 


Recently, in Pikes Peak Broadcasting Company v. jEAGAGS A 
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U.S. App. D.C. : F.2d > cert. denied, 395 U.S. 979 


(1969), this Court observed in a CATV case that concentration of 
control of communications media “is important, and calls for 
prompt Commission action. However, we cannot expect instant 
regulation of all aspects of this complex and dynamic industry." 
In essence, the Court concluded that the Commission should be 
"afforded some time" to adopt general policies and mules on ; 


multiple ownership of CATV systems. The Commission has instituted 


an Inquiry Into The Developing Patterns Of Ownership In The CATV 
Industry, 7 F.C.C. 2d 853 (1967). | 

Despite the fact that a long range policy and general 
rules have not yet been adopted concerning cross-ownership of CATV, 
the Commission and the Review Board have concluded that CATV 
interests should not be ignored under the diversification aspect 


of a comparative case (A. 59, 102, 104). Allied appears to 


complain that the decision in this case had some retroactive effect 


because this was the first time that CATV ownership was | found 


| 
decisional in a comparative radio case. But as the Board observed 


there is no logic in its position: 
If CATV is a medium of mass communications in! 
television cases, it would seem to be a medium 
of mass communications in radio cases. The 1965 
Policy Statement does not, as Allied seems to 
maintain, exempt from comparative consideration 
CATV ownership in a radio case. Cf. General | 
Electric Cablevision Corp., 10 FCC 2d 198, 199- 
200, 11 RR 2d 310, 312-313 (1967). 


ae a 
Clearly, the Commission is authorized to utilize its general 
rulemaking authority or individual adjudicatory actions to 
implement the public interest standard even if adjudication 
has retroactive effect. SEC v. Chenery Corp., 332 U.S. 194, 
201-203 (1947). 

B. Allied also argues that it only holds a minority 
interest in a CATV franchise; that its CATV operation, if 
established, would be passive in nature, restricted to the 
carriage of local television signals by the Commission's CATV 
rules; and that there is no realistic possibility that its 
CAIV, if constructed, will originate local programming. Therefore, 
it argues, its CATV interest is not meaningful and should have 
been disregarded. But, as the Board pointed out, the record 
does not contain evidence that the CATV will not originate 
local programs (A. 59). Whether it does originate such 
local programs will be within the control of the CATV operator. 

The new CATV rules, contrary to Allied's suggestion, 
do not obs rene its ability to originate local programs; they 
encourage Le And the Board did take into account the fact that 


the Koury brothers, Allied's principals, have less than a controlling 


2/ The new rules provide that any CATV system may originate programs 
without limitation as to the number of channels, and, beginning 
January 1, 1971, any system with 3,500 or more subscribers is required 
to operate "to a significant extent as a local outlet by cablecasting 
and [have] available facilities for local production and presentation 
of programs other than automated services.” See First Report and Order, 
20 F.C.C. 2d 201, 34 Fed. Reg. 17651 (October 31, 1969). Section 
74,1111, and concurring opinion of Commissioner Bartley. 

In the First Report "the Commission emphasized in paragraph 28 
that its regulatory policy includes the encouragement of voluntary 
origination by smaller systems." Public Notice, FCC 69-1276, 
released November 25, 1969. 
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interest in the Lorain Cable system. It also observed that 


despite the Commission's CATV rules,"the fact remains that 


Lorain Cable can begin operation at any time, carrying as many 


as seven television signals, without further official action, 


state or federal” (A. 103). 
In its brief, Allied suggests that its arguments were 

brushed aside by the Board with little consideration (er. 9, 22-23). 

To the contrary, the Board's orders reveal that this case received 


"reflective consideration,” a “hard look,” and that the Board set 


forth the reasons for its action. WAIT Radio v. F.C.C., U.S. 


App. D.C. ; F.2d (1969). Accordingly, the Court should 


not substitute its judgment for that of the agency. 


| 
II. ALLIED DID NOT SHOW GOOD CAUSE FOR ITS | 
BELATED MOTION TO REOPEN THE RECORD, 
SINCE IT HAD BOTH LEGAL AND ACTUAL NOTICE 
THAT ITS CATV INTEREST WAS A RELEVANT | 
COMPARATIVE FACTOR. 


In its second major argument, Allied asserts (Br. 25-33) 
that it did not have notice until the Board's final decision that 
its CATV interest would be considered a relevant comparative factor. 


Sa ee ee ee ee 
3/ "While the fact that the Kourys do not control Lorain Cable 
further diminishes the significance of the cross-ownership, it 
does not permit the relationship to be completely disregarded. 
As stated in the Policy Statement, ‘we will consider both common 
control and less than controlling interests in other broadcast 
stations and other media of mass communications (A. 60-61). 
| 
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According to Allied, the Board therefore erred in denying its 
petition for reconsideration or, in the alternative, its request 
the record be reopened so that it could present evidence 
it would divest itself of its CATV interest if Allied should 


Gd a grant. We will show that there is no merit to this 


The Commission's Comparative Policv Statement clearly 


indicated that under the comparative diversification factor it 


would consider broadcast interests, and other media interests. 


This statement was released nearly a year before the commencement 
of the hearing in this case (see pp. 3-5, supra). It is true as 
Allied argues (Br. 26) that in its order denying enlargement of 
the hearing issues (A. 1-2), the Board did not mention the possi- 
bility of considering Allied*s CATV interest under the diversifica- 
tion aspect of the comparative case. This is not surprising, 
however, since Lorain Community sought an issue which would taint 
the two Koury brothers with previous misconduct of the Lorain 
Journal because of their business privity. Thus, under the issues 
sought, the Board would not have any reason. to focus on the 
diversification question. At the hearing ,pursuant to the standard 
comparative issue originally designated, the examiner properly per- 
‘mitted the parties to inquire into Allied's CATV interest (A. 4-16), 
and in their proposed findings Allied's competitors claimed a pre- 
ference because of this CATV interest. Thereafter, one of the com- 


petitors sought to reopen the record to offer a newspaper story appearing 


-i5- 

in the Lorain Journal concerning the operating plans of the 
CATV system. Allied opposed this motion for oe 

2 examiner denied the motion, but in his initial decision,he 

award Allied's competitors a diversification peerenence 
46-47). Not until the Board had affirmed this SO: oot 

awarded by the examiner did Allied seek to reopen the record so 
that it could make its conditional divestiture offer. 


In the factual context of this case, the Board correctly 


concluded that Allied’s offer came too late. As this Court has 


observed on many different occasions, a party to a hearing cannot 

be allowed to "sit back and hope that a decision will be in its 
favor, and then, when it isn't, to parry with an offer of more 
evidence. No judging process in any branch of government could 
operate efficiently or accurately if such a procedure werre 

allowed." Colorado Radio Corp. v. F.C.C., 73 App. D.C. 225, 227, 

118 F.2d 24, 26 (1941). Similarly, the Board held that "reconsidera- 
tion will not be granted merely to permit [an applicant] an additional 
opportunity to present material, which has been continuously avail- 
able, in order to make a better case for a grant" (A. ie: 

W/ Proposed Findings of Fact and Conclusions filed May 22, 1967, 

by Lorain Community, pp. 29-31, 39-40; Allied Broadcasting, Inc. 
Reply Findings of Fact and Conclusions of Law, filed July 10, 1967, 
pp. 35-39; Motion to.Reopen the Record filed Suly 10, 1967, by 


Lorain Community ; Opposition by Allied Broadcasting, “Ine. to Motion 
to Reopen Record filed July 25, 1967. 


Gu 
Allied claims that as a matter of law it could not have 
anticipated that a CATV interest would be considered in evaluating 


the comparative: qualifications of a radio applicant. On recon- 


sideration, the! Board rejected this contention because it could 


"find no basis in fact or law for considering a CATV system only 
in comparative television proceedings” (A. 104). It reasoned 
that: 


The Commission's diversification policy is 
directed toward the diversification of control 

of all media of mass communications, including 
newspapers, motion picture theatres and CATV 
systems. The criterion has never been limited, 
as Allied now suggests, to certain media combina- 
tions, such as AM-TV or AM-newspaper or TV-CATV. 
Finally, we note that the question of considering 
the Kourys' CAIV interests under the diversifica- 
tion criterion was argued before the Hearing 
Examiner, therefore, Allied must at least have 
realized that the Kourys'’ CATV interests were 
viewed by the other applicants as a basis for 

a comparative preference. Cf. Mansfield Journal 
Co. v. FCC, 86 U.S. App. D.C. 102, 110, 180 F.2d 
28, 36, 5 RR 2074e, 2081 (1950). [Footnotes 
omitted.] (A. 104-105). 


Moreover, assuming armiendo that the legal notice afforded by the 
Comparative Polievy Statement and other precedent cited by the 
Board "was not as complete as might be desired, it is clear that 
appellant was at all times fully aware of the matters in issue." 
Mansfield Journal Co. v. F.C.C., 86 U.S. App. D.C. at 110, 180 
F.2d at 36. 

In sum, the conclusion reached by the Commission in this 
comparative case should be affirmed because "[t]he bases of the 


Commission's selection are clearly set out and are understandable." 


Sa 

Allied received a slight preference under the "best practical 
service” aspect of the case but that preference was overbalanced 
by a demerit received under the diversification erviterion. These 
conclusions were "reasoned and not capricious." The parties to 


the hearing “had complete procedural opportunities” to contest 
the comparative qualifications of all applicants. Since "the 
Commission considered every suggested index of difference between 
the applicants," the "function of the Court in this case goes ne 
further than to examine into these features of the matter.” 
Pinellas Broadeasting Co. v. F.C.C., supra, 97 U.S. App. D.C. 
at 238, 230 F.2d at 206; Sacramento Broadcasters, Inc. ‘. PACK OA 5 
98 U.S. App. D.C. 394, 236 F.2d 689 (1956). 

CONCLUSTON | 
Accordingly, the Commission's orders should be 


affirmed. 


Respectfully submitted, | 


HENRY GELLER, 
General Counsel, 


JOHN H. CONLIN, | 
Associate General Counsel, 


| 
LENORE G. EHRIG, 


JOSEPH A. MARINO, 
Counsel. 


Federal Communications Commission 
Washington, D.C, 20554 


December 8, 1969. 
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Lorain, Ohio 
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BP-17302 


MIDWEST BROADCASTING COMPANY 
Lorain, Ohio 


Ne a a ee a ee ed 


For Construction Permits 


MEMORANDUM OPINION AND ORDER 
Adopted Septemser i, 1968 ; Released September 43, 1968 


the Review Board: Nelson, Slone and Pincock 
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1. This proceeding involves the mtuelly exclusive aD 
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ain Community Broadcasting Company (Lorain Community) ,) Allie 
Inc. (Allied), and Midwest Broadcasting Company eae +), 
rity to con SEES @ new standard broadcast station to operate on th 
128 Sa (1380 kz) formerly utilized by Station WWIZ in Lorain, Ohio. 
pit ations were designated for hearing by order, FCC 66-839, 
ed October 5, 1966, 5 FCC 24 133, 8 RR 22 985, to determine 
things, waich of the proposals would better serve the public 
ard comparative issue). On June 4, 1968, the Review B Board released 
sion (30¢ 662-223, 13 FCC 2d 106, 13 RR 2a 382), granting the 
ation of Lorain Sranine ty and denying the applications) of Allied 
fidwest. Now before the Review Board is a petition for reconsidere- 
Be Si the alternative for rehearing, filed by Allied on _suly »)5 
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2. In our Decision, we concluded that: (1) Alzieg 
Comunity are distinctly superior to Midwest under the cri i 
integration of ownership and management; (2) that Allied merits a “very 
slight" preference over Lorain Commnt ty in the area of integra tion; 


Also before Review Board are the following related plea 
1) opposition, filed July 29, 1968, ey Lorain Commnity; (2) or 
tion, filed July 29, 1968, by Midwest; (3) reply to (1), filed : seus 
1968, by Allied; and (4) reply to ( 2), filed August 14, 1968, by Al 
The oppositions and replies were filed pursuant to extensions of 
granted by the Review Board (FCC 68R-308, released July 19, hsée; 
68R-336, released August 13, 1968) . 


2 


(3) that Allied is entitled to a preference for proposing auxiliary power; 
(4) that Lorain Community and Midwest are each entitled to a preference 
over Allied under the criterion of diversification of control of the 
media of mass communications; and (5) that, overall, Lorain Community is 
entitled to a grant. 2/ The diversification preferences were awarded on 
the basis of the following undisputed facts: There are no AM, FM or TV 
stations presently operating in Lorain; however, there is a construction 
permit outstanding for TV Channel 43 in Lorain. Lorain receives a 
number of radio and television services from other cities. While Lorain 
Community and Midwest are completely dissociated from any media of mass 
communications, either in Lorain or elsewhere, two of Allied's principal 
stockholders own an interest in Lorain's only franchised CATV system. 
Michael F. Koury and E. G. Koury, who together own 72 percent of the 
stock of Allied, 3/ are officers, directors and stockholders of Lorain 
Cable TV, Inc. (Lorain Cable), the only CATV franchise holder in Lorain. 
The Koury brothers, together, own one-third of the stock of Lorain 

Cable -- each owns one-sixth -- and the remaining two-thirds is owned , 
by The Lorain Journal Company, publisher of The Lorain Journal, Lorain's 
only daily newspaper. Accordingly, we concluded that "when compared 
with the other applicants, and with due consideration of the facts of 
the existing service situation in Lorain, the availability there of out- 
side signals, and the Kourys' lack of majority control of Lorain Cable, 
it is the Board's opinion that, under the diversification criterion, 
Lorain Community and Midwest must each receive a preference over Allied." 
13 FCC 2d at 113, 13 RR 2d at 392. 


3. In its petition, Allied requests that we reconsider our 
Decision, delete the preferences awarded to Lorain Community and Midwest 
under the diversification criterion, and award the grant to Allied on 
the basis of its superiority under the integration and auxiliary power 
criteria. In brief, Allied maintains that the Board erred in holding 
that a CATV system is a medium of mass communications and that a CATV 
franchise is analogous to a broadcast construction permit. In the 
alternative, Allied requests that the record be reopened to allow Allied 
to present evidence with respect to: (1) the “indefinite” program 
origination plans of Lorain Cable and (2) the "primary interest" which 
Allied's CATV principals have in the radio application. 4/ In addition, 


2/ In his Initial Decision (FCC 67D-45, 11 RR 2d 21), the Hearing Examiner 
concluded that under the comparative issue Midwest is entitled to a grant. 

The Examiner awarded a "significant" preference to Lorain Community and Midwest 
under the diversification criterion on the basis of the Kourys' CATV interests. 


3/ Michael Koury, Allied's president and a director, owns 39 per cent of 
the stock and is the largest single stockholder. E.G Koury, Michael 
Koury's brother, is Allied's secretary, a director, and chairman of the 
board, and owns 33 percent of Allied. 


4/ Allied submits that "such a showing will simultaneously prevent Allied 
from being penalized and allow the full facts to be in the record for a 
valid evaluation, when and if the Commission promulgates rules and regula- 
tions or policies respecting evaluation of CATV interests under the 
diversity policy." 


the Koury brothers now represent -- in sworn aff tached to Allied's 
petition -- that they will divest themselves of their CATV interests if 
Allied should be awarded a grant. Lorain Communi Midwest oppose 
Allied's request. | 


4. Allied's arguments that CATV is not a medium of mas 
munications and that a CATV franchise is analogous to a broadcast 
plication, were both considered and rejected by the Review Board 

its original Decision. 13 FCC 2d at 111-113, 13 RR 2a at 390-392. 

find no reason to depart from these determinations now. To support 
its contention that CATV is not a medium of mass commmications, peti- 
joner argues that CATV is akin to closed circuit television, and relies 
pon certain language in a recent Supreme Court decision, Fortnightly 

ord. v. United Artists Television, Inc., 392 U. S. 390 13 RR 2a 2061 
1968), wherein the Court stated that "Cary operators, like viewers and 
unlike broadcasters, do not perform the programs that they xeceive and 
carry." 392 U. S. at ___, 13 RR 2d at 2068. However, the Court speci- 
fically noted that it was not dealing with the question of CATV program 
origination, 5/ and the Commission's diversification policy encompasses 
"common control and less than controlling interests in other’ broadcast 
stations and other media of mass communications." Policy Statement on 
Comparative Broadcast Hearings, 1 FCC 2d 393, 394, 5 RR 2d 1901, 1908 (1965). 
Exphasis added.) Thus, the Commission has held that such media as motion 
pictures are to be evaluated in applying this criterion, stating that 
"motion pictures are media of mass commmmications and ... motion picture 
theatres, es well as radio, compete with television for consumer tine.” 
Southiand Television Co., 20 FCC 159, 164, 10 RR 751, 756 (1955). & 
Likewise, CATV systems, whether or not they originate programming, "compete 
with [radio and] television for consumer time," and are properly considered -- 
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Iv is an andispated 
Lorain Cable has the technical and legal capacity for origi- 
grams and it is that potential which reinforces out deter- 
on under the diversification criterion. See 13 FCC 2d/ at 112, 
at 390. See also Incuiry Into Developing Patterns of Ownershi 
» FCC 67-460, 7 FCC 2d 853. 
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connection, we note that John P, Tender, Allied's vice vresi- 

nv, a director and stockholder, owns several motion picture theatres in 
Lorain, Elyria and Carlisle, Ohio. Tender is president and, | together with 
his family, owns all of the stock in corporations which own theatres in 
wae above-mentioned cities. Tender performs all administrative and menage- 
mens duties for the theatres, including the negotiation of contracts with 
regard to the cuying and booking of motion pictures. He is responsible 
for setting personnel policy and for supervisory maintenance of the 
theatres. Allied Exhibit 8, pages 2 and 3. Thus, 82% of the stock in 
fllied is held by three persons, each of whom owns an interest in @ local 
medium of mass commmications. Accordingly, Tender's ownership interest 

m motion picture theatres in the Lorain area reinforces our) determin - 


tion under the diversification criterion. 
{ 


on a comparative basis -- under the diversification criterion. 7/ In 
short, there is ample precedent which indicates that a CATV system is 
to be treated as medium of mass communications, 8/ and petitioner has 
presented no reason or precedent which persuades us that it is not. 


5. Allied's argument that Lorain Cable's franchise should be 
regarded as analogous to a broadcast application (as opposed to a con- 
struction permit) is predicated on the contention that Lorain Cable is 
not in operation because it is awaiting a Commission decision on its 
request to carry distant signals. Allied further argues that the 
economic feasibility of operating the system depends upon the Commission's 
ultimate determination in Docket 17358. As we stated in our Decision, 
however, the fact remains that Lorain Cable can begin operation at any 
time, carrying as many as seven television signals, 9/ without further 
official action, state or federal. Moreoever, there is no evidence in 
the record that the valid CATV franchise will be voluntarily relinquished 
if the Rule 74.1107 waiver proceeding in which Lorain Cable is currently 
participating results in a decision adverse to it. 


6. To support its request to reopen the record, Allied argues 
that this case represents the first wherein a CATV interest is being 
held to “disqualify" an applicant for a broadcast station; and that, at 
the time of hearing, no precedent existed for evaluating a CATV interest 


7/ In its reply pleadings, Allied concedes in effect that CATV ownership 

is properly considered under the diversification criterion in comparative 
television proceedings (e.g., Theodore Granik, 8 FCC 2d 1068, 10 RR 2d 659 
(1967), review denied 12 FCC 2d 208, 12 RR 2d 803, reconsideration denied 

13 FCC 2d 344, 13 RR 2d 517 (1968)), but argues for the first time that 

CATV ownership cannot be considered in comparative radio cases. We fail 

to see the logic in such a position. If CATV is a medium of mass communi- 
cations in television cases, it would seem to be a medium of mass communica- 
tions in radio cases. The 1965 Policy Statement does not, as Allied seems to 
maintain, exempt from comparative consideration CATV ownership in a radio 


case. Cz. General Electric Cablevision Corp., 10 Fcc 2d 198, 199-200, 
11 RR 2d 310, 312-313 (1967). 


8/ See, e.g-, U.S. v- Southwestern Cable Co., 392 U.S. 157, 13 RR 2d 
2045 (1968). See also Second Report and Order, 2 FCC 2d 725, 6 RR 2d 1717 


(1966); CATV Notice of Inquiry (Docket 15971), 1 FCC 2d 453 (1965). 


9/ In regard to Lorain Cable's authority to carry distant signals, we 
agree with Allied that Lorain Cable is not authorized at this time to 
carry the Windsor, Canada TV station and that the Akron, Ohio, TV signal 
is not a “distant one. Accordingly, our Decision (note 10 to paragraph 
10 and paragraph 14) is so amended. These changes in no way affect our 
ultimate conclusion herein. 


under the diversification criterion of the standard comparative issue. 

In its reply pleadings, Allied further maintains that such precedent as 
exist was limited to holding a CATV interest against an applicant 
omparative television, not standard broadcast, proceedings. Thus, 
tioner claims that “at the time of the hearing, there was no policy or 

applicability of an interest in a CATV: ‘ 


c 
n 
2, 


33 
7. It has long been held that "reconsideration will not be 
ted merely to permit [an applicant] an edditional opportunity to 
nt materiel, which has been continuously available, in order to 
a better case for grant of its application." WNOW, Inc.) (NOK 
CC 471, 474, 4 RR 2d 857, 860 (1965). Furthermore, where a post; 
esignation amendment might affect a comparison of competing applicants, 
the amendment will not be allowed. Grayson Television Co.. Inc.,11 FCC 
2d 881, 12 RR 2d 512 (1968);.Lebanon Valley Radio, 2 FCC 2d 287, 6 RR 2d 
767 (1966), review denied FCC 66-141, released February 17, 1966. In 
our view, Allied has not set forth sufficient reasons to justify a 
departure from this precedent. Contrary to petitioner's assertions, the 
Board did not "disqualify" Allied because two of its principal stock- 
holders, together, own a one third interest in Lorain's only CATV systen. 
Rather, this media interest was weighed, along with various lother factors, 
in determining, under the comparative issue, which of the three applicants 
was dest qualified to operate the only radio station in Lorain. Moreover, 
precedent which was released before the hearing in this proceeding was 
concluded 29/ should have alerted Allied to the fact that a CATV interest 
would be considered in evaluating an applicant's comparative qualifica- 
sions. We find no basis in fact or lew for considering a CATV system 
only in comparative television proceedings. See note 7, suvra. Tne 
Commission's diversification policy is directed toward the diversifica- 
tion of control of all media of mass communications, including newspapers, 
motion” picture theatres‘and CATV systems. The criterion has never been 
limited, as Allied now suggests, *9. ertain media combinations, such as 
AM-TV or AM-newspaper or TV-CATV. Finally, we note that) the question 
cf considering the Kourys' CATV interests under the diversification 
See, e-g., Citizens TV Protest Committee v. FCC, 121 U. S. App. D. C. 
50, 348 F. 2d 56, 5 RR 2d 2015 (1965); Television—-CATV Cross Owmership 
(Docket 15415), 1 FCC 2d 387, 5 RR 24 171/.-(1965)3; and Irend Radio. Inc., 
Zz FCC 24 974, 977, 8 RR 2a 542, 546 (1966). 


11/ Such « limitation would not be consistent with the dual purpose of 
she diversification criterion, i. @-, the widest possible dissemination 
oF information from diverse sources and the promotion of competivion. 
22 FCC 767, 8754:13 RR 507, 581 (1957). : 


WED, Inc., 


terion was ued before the Hearing Tyxeminer?stherefore, Allied mst 
eo have ized that the Xourys' CATV interests were viewed by 
app. nts as a basis for a comparative preference. Cf. 
eae v. FCC, 86 U. S. App. D. C, 102, 110, 180 F. 2a 


@, 2081 7950) . 


8. 4CCORDINGLY, If IS ORDERED, That the petition for recon- 
sideration or in the alternative for rehearing, filed on July 5, 1968, 
by Allied Broadcasting, Inc., IS DENIED. 


FEDERAL COMMUNICATIONS COMMISSION 


“ 


Ben ¥. Waple 
Secretary . 


Eo (ie reading of the record indicates to the Board that counsel for Allied 


was aware that the Xoury brothers' ownership interests in the Lorain CATV 
system might be considered under the diversification eriterion of the 
Scenes & comparative issue. See Tr. 347-378, 382-386, 390-394, 411. 

Furthermore, the Examiner did, in fact, consider the matter and ewarded 
ees preferences to Lorain Commnity and Midwest on shat basis. 
See note 2, supra. . 
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December 3, 1969 Attorney for Intervenor 


(3) 
COUNTER -STATEMENT OF QUESTIONS PRESENTED 


Intervenor, Lorain Community, disagrees with the state- 


ment of questions presented by appellant and submits the following 


questions for consideration by this Court: 

Whether or not this Court and the Federal Communications 
Commission have given reasonable notice, through case decision and pro- 
nouncements of policy, that they will consider CATV a medium of mass 
communications, and thus within the standard preference accorded in 
comparative hearings for a grant that will serve the ends of diversifica- 
tion of the media of mass communications? 

Whether or not the Commission erred in refusing to order 
the re-opening of a record so that one applicant could "offer" to divest 
itself of its CATV interest and thus bring about a change in the com- 


parative hearing proceeding? 
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IN THE UNITED STATES COURT OF APPEALS | 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 23,423 


ALLIED BROADCASTING, INC., 


A ppellant 


Ve 


FEDERAL COMMUNICATIONS COMMISSION, 
Appellee 
| 


LORAIN COMMUNITY BROADCASTING CO., | 
Intervenor 


ON APPEAL FROM A DECISION, MEMORANDUM 
OPINION AND ORDER, AND ORDER OF THE 
FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FOR INTERVENOR 


COUNTER-STATEMENT OF CASE | 


Intervenor has had the opportunity to review the "Counter- 
statement of the Case" prepared by the appellee and agrees with such 
counter-statement, Therefore, the material will not be duplicated herein. 

However, Intervenor disputes Appellant's characterization of 
the action of the Hearing Examiner and the Review Board as merely a 
denial of appellant's application. The denial of an application is a natural 


and proper step in the award of a permit for the construction of a broadcast 


station whenever a competing application is preferred and is granted. There- 


fore, Appellant’s posture is more aptly stated as that of an applicant who 


never received a favorable decision in the proceeding - either from the 


Hearing Examiner or the Review Board - and was adjudged, following 


comparative hearing, an unsuccessful applicant for the instant permit. 


ARGUMENT 
| 


| 
APPELLANT HAD AMPLE NOTICE THAT CATV INTERESTS 
OF ITS PRINCIPALS WOULD BE CONSIDERED AS TO DIVERSI- 


pan Ta arc ret ered nd onl eminem aot 
FICATION OF CONTROL OF THE MEDIA OF MASS COMMUNI- 
CATIONS 


The Review Board, in support of the Hearing Examiner's 
| 


decision, found that intervenor, Lorain Community, and a third applicant, 


Midwest, should receive a preference over Allied under the diversification 


of control of the medium of mass communication criterion, It did so on 
the basis of ownership interests and offices held by two principals of 
| 
Allied in Lorain Cable, a CATV system which is not yet in pecreroa through 
1/ 


its own choice. 


A. The Review Board Acted In Accordance With 
Established Policy, Procedure And Precedent. 


The Review Board, after a full review of the pertinent facts and 


established precedent, concluded that cross-ownership between a broadcast 

| 
station and a CATV system was properly a subject of comparative evaluation, 
under the following Commission policy statement: 


Diversification is a factor of primary significance since, 

as set forth above, it constitutes a primary objective in the 
licensing scheme. As in the past, we will consider both 
common control and less than controlling interests in other 
broadcast stations and other media of mass communications. 
Other interests in the principal community proposed to be 
served will normally be of most significance followed by 


1/ Information available to Lorain Community indicates that 2 renewal of the 
franchise has been sought and obtained, in obvious contradiction to the 
belatedly announced plans for withdrawal of Allied's principals. Further 
evidence corroborating this fact will be submitted by supplemental state- 
nrentand affadavit. 


other interests in the remainder of the proposed service 
area. (Emphasis added). 2/ 


Footnote 5 clearly supports the Commission's evaluation of "other interests" 


and "other media": 


- - - Less than controlling ownership interests and signi- 


ficant managerial positions in stations and other media with- 
in and without such areas will be considered when held by 
persons with any ownership or significant interest in an 
applicant. (Emphasis added). 


That the Review Board was fully aware of the nature of the 


comparative issued being considered, is evident from its citation as authority 


the Commission's Inquiry into Developing Patters of Ownership in the CATV 
Industry in Docket 17371, and General Electric Cablevision Corp., 10 FCC 
2d 198, 199-200, 11 RR 2d 310, 312-313 (1967). In General Electric Cable- 


vision, the Commission expressly reversed any vestige of contrary pre- 
vious policy and granted review as to cross ownership of CATV and other 
media of mass communications, with the following statement: 


We do not believe that our past policy determinations or 
Our current inquiry into whether new policies should be 
adopted with respect to common ownership of CATV 
systems and other mass media provides an adequate 

basis for refusing to include a concentration of control 
issue in an adjudicatory proceeding such as this. . . 

If the factual allegations supporting a request of en- 
largement of issues by reason of the potential common 
control by an applicant for a license from the Commission 
over CATV systems and other media of mass communi- 
cations in an area raise substantial public interest questions, 
the request should not be denied solely because the 


———————— 
2/ Policy Statement on Comparative Hearings, Public Notice, Adopted july 


28, 1965, 1 FCC 2d 393, 394 (1965). 


Commission has not yet developed a long range policy 
on the subject. We shall therefore grant review for the 
purpose of determining whether Channel 9's pleading» 
raise such public interest questions. 


Clearly, the Review Board was acting within the scope of 


Commission policy, procedure and precedent in awarding Lorain and Mid- 
| 
west a preference with respect to diversification of control of the media of 


3/ 
mass communications. 
As intervenor has maintained throughout the proceedings before 


the Commission, Allied had more than adequate notice that cross-ownership 


interests between broadcast stations and CATV systems would be subjected 


to comparative hearing considerations, From 1955, and the decision in 
4/ 
Clarksburg Publishing Co. v. FCC, decided by this Court, the Commission's 


concern with applicability of the multiple ownership rule to cross -ownership 


of broadcast and CATV facilities has been stated. As poe! as 1965, in 
5/ 
another decision by this Court, in Citizens TV Protest Committee v. FCC, 


the Commission was directed to conduct a hearing on the public interest con- 


siderations inherent in common ownership of a CATV system and the only local 


3/ That the Commission had before it ample precedent to justify the decision 
of the Review Board and deny the petition for reconsideration is evident 
from intervenor's opposition filed before the Commission on July 29, 1968, 
wherein additional precedent for consideration of cross-ownership of CATV 
with local broadcast media in a hearing context are detailed. Opposition to 
"Petition For Reconsideration Or In The Alternative For Rehearing" by 
Lorain Community Broadcasting Company, Appendix to Appellant's Brief, 
p- 86,94-96 at § 15-17. Likewise the Review Board properly refused to 
accord integration credit to Allied on the strength of its contention that Michael 
Koury's brother might also participate to some degree in een ee > p- 57, in..6 


96 U.S. App. D.C. 211, 225 F. 2d 5ll, 12 RR 2024. 


121 U.S. App. D.C. 50, 348 F. 24 56, 5 RR 2d 2015. 


television station. When the Commission's concern took the form ofa 


direct Inquiry into Developing Patterns of Ownership in the CATV Industry, 


supra., in 1967, applicants for broadcast facilities who had concurrent 


ownership interests in CATV were put on notice by the following pronounce- 
ment: "The promised emergence of CATV systems with programming capability 
in large metropolitan markets requires that we begin to consider the application 
of more traditional policies and rules on concentration of control, duopoly and 
diversification of mass media.'' (Emphasis added). 

Moreover, the soundness of the Board's discretion has been 
subsequently borne out by the recent adoption of CATV program origination 
requirements by the Commission, alluded to by appellant, which could be 
expected to require the Lorain Cable system (in a community with a 1960 
population of nearly 80,000) to commence program origination by January 
1, 1971, should construction be completed. As such, appellant's position that 
it would not originate programming is clearly subject to doubt, as well as 
contrary to Commission Rules. With respect to appellant's claim that the 
record lacks evidence as to when the CATV system will, if ever, commence 
operation, construction progress is solely within the control of Lorain Cable, 
and the two principals of Allied. Appellant was fully able to supply the in- 
formation necessary for a determination that the CATV interests were in reality 


non-existent, but failed to do so. 


Sop os 


B. The Commission Did Not Err In Refusing 
To Reopen the Record to Permit CATV Divestment 


By Allied's Principals 


Appellant's request for reopening of the record in order 


to permit Allied's principals to divest themselves of the ‘CATV's inter- 
| 


ests is contrary to authority, and testimonial representations made in 


the hearing record. First, the cases cited by Allied do not support an 
6/ 


abuse of discretion, and secondly, a review of the hearing transcript 


fails to disclose any statement by Allied's two principals that they would 


: + 
divest themselves of CATV mterests if permitted. Finally, to this date, 


the Allied principals have made no moves to divest themselves of the 
CATV interests. 

| 

| 

| 
6/ In Snake River Valley Television, Inc., cited by Allied in footnote 
26 of its brief, it was held only that CATV interests in Minnesota, 
Indiana, Kansas, Nebraska, Missouri, Kentucky, Tennessee and Alabama 
did not add to regional concentration or concentration of the media as 
to Nampa, Idaho. Moreover, despite the ultimate decision, the other 
applicant was preferred in the area of diffusion of control iof the media 
of mass communications due to the cumulative effect of "proadcast and 
CATV media associated with Snake River Valley... "(Emphasis added). 
Likewise, in Minshall Broadcasting Company, though the Review Board 
refused to disqualify an applicant on the basis of cross- ownership of 
seven CATV systems and a new AM station, it did conclude that ".., 
the pertinent facts concerning the CATV holdings of Universal City 
and its principals can be explored under the diversification criterion 
encompassed within the existing standard comparative issue. "10 FCC 
2d 651 (1967). : 


7/ Transcript, Docket No. 16876, Vol. 4, pp. 346-378. | ‘The only 
representation by Allied with respect to divestment was the testimony 

of Michael Koury that he would sell his interest in Lorain Cable if 
through his associations with the Lorain Journal any pressure should 
be brought to bear on him as to operation of the radio station, pp. 391- 
394. 


8 - 

Cherokee Broadcasting Co., FCC 69-717, released July 
7, 1969 (16 RR 2d 783) hardly supports appellant's claim that the 
hearing should be reopened to permit it to withdraw the CATV interests 
of its principals. In Cherokee, decisional significance was accorded 
for the first time to AM reception service in an FM assignment pro- 
ceeding. No "surprise evidence", such as the contour measurement 
data in Cherokee, is involved here. In the instant case, Allied had 
every opportunity to proffer evidence on the question of cross-ownership 


since the issue was fully developed at hearing. Transcript, Vol. 4, 


p- 348 et. seq. 
Radio Athens, Inc. (WATH) v. FCC, 130 U.S. App. D.C. 


333 (1968), does not support Allied's position. In that case, the appli- 
cation was dismissed without grant of hearing for violation of the duo- 
poly rule. In point of fact, the Court held that the Commission must 
conduct a full hearing on the issue - precisely what has been provided 
for in the instant case. Further, the Commission policy sought to be 
corrected was that of employing a strict cut-off policy where the 
interpretation of notice procedure is subject to good faith disagreement. 
In an earlier decision, Ridge Radio Corporation v.FCC, 
110 U.S. App. D.C. 1277 (1961), this Court likewise addressed the 
question of necessity for hearing where a filing was made after a cut- 
off date set by the Commission. Under Commission Rules, in order 


for an application to be consolidated for hearing with a prior application, 


filing must be accomplished before a set cut-off date. However, the 


-9- 
notice of the cut-off date which listed the applications previously filed 
| 


had omitted several. The Court held that the notice was not fair warn- 


ing as to consideration with unlisted but prefiled applications. As 


such, the notice could not deprive the applicant of a hearing with the 
other applicants. 


As is obvious, neither of the above cases is relevant 
to the issue in the instant case - whether a particular subject (CATV- 
radio station cross-ownership) was a proper source of inquiry at 

| 

hearing. Both Radio Athens and Radio Ridge deal exclusively with 
administrative procedural notice which is so defective as to make man- 
datory a hearing incorporating related applications. In the instant 
case, full hearing has been conducted and there is no contention that 
notice of related actions is in any way relevant. Rather, Allied con- 
tends that the scope of hearing has been too broad as to other interests. 

II. ACTION BY THE REVIEW BOARD IN GRANTING 

THE APPLICATION OF INTERVENOR AND DENYING 

THAT OF APPELLANT IS NOT ARBIARARY AND 

CAPRICIOUS, BUT SUPPORTED BY THE RECORD 

AND PUBLIC INTEREST 

In view of the determination that Lorain and Midwest 
were to be preferred over Allied on the diversity criterion, the award 


.to Lorain is clearly in the public interest, convenience and necessity. 
t H 


It is well established by Commission policy and precedent 


that the two primary objectives toward which the sopensivs process is 
directed are the best practicable service to the public and diversification 
wal 


of control of the media of mass communications. Allied was accorded 


7/ See footnote 1, supra. 


only a slight preference over Lorain under the first objective - due toa 

slightly different proposal for integration of ownership into management. ‘This 

is understandable since Allied's proposed general manager is a 39% share- 
holder, whereas Lorain's general manager is a 25% owner. The effect of such 

a distinction in ownership upon integration is inconsequential, especially where 
only one person in involved, and was rightfully regarded as such by the Examiner 
and Board. 


To the contrary, a critical distinction developed upon close analysis 


of diversification of control of the media of mass communications, Where two 


principals comprising a clear majority of the ownership of Allied were owners 
and officers of the local CATV system eee! the policy statement set 
forth above lends strong support for the decision herein. Appellant's contention 
that minority stockholder integration should outweigh diversification criteria 

in such circumstances is totally unsupported by Commission policy, authority 


or reason. Neither is such a determination in any way permitted by the pro- 


ceedings herein. 


8/ In fact, the Lorain Journal Company, which publishes the only local daily 
newspaper, The Lorain Journal, owns the only other interest in the CATV 


franchise. Opposition of Lorain, Appendix to Appellant's Brief, p. 13-14, §21. 


CONCLUSION | 


In view of the foregoing, it is evident that Allied 


was accorded full and complete hearing upon adequate nous that 
CATV and broadcast station cross-ownership could be at issue, 
that the Review Board correctly weighed the evidence submitted 
in the light of Commission policy and precedent, and the grant 


of intervenor's application and denial of appellant's application was 
reasonable and just in consideration of the record corned! As 
such, intervenor supports the position of the Comeniaaton in 
award of the permit and opposes the factual and legal conclusions 
put forward by Allied herein. The decision of the Cormueaten 


should be affirmed, 


Respectfully submitted, 


December 3, 1969 
Attorney for Lorain) Community 
Broadcasting Company (Intervenor) 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 23,423 


ALLIED BROADCASTING, INC., 
Appellant, 


ve 


FEDERAL COMMUNICATIONS COMMISSION, 
Appellee, 


LORAIN COMMUNITY BROADCASTING CO., 
Intervenor. 


ON APPEAL FROM A DECISION, A MEMORANDUM 
OPINION AND ORDER AND AN ORDER OF THE - 
FEDERAL COMMUNICATIONS COMMISSION 


REPLY BRIEF FOR APPELLANT 


In its opening brief (pp. 25-33) Allied contended, inter alia, 
that it had no notice that the CATV interests would be considered 
significant under the diversity criterion in an AM comparative case 
and that good cause therefore existed for reconsidering or for 
permitting Allied to reopen the record to show that Allied would 
divest itself of the CATV interests in order to receive a grant for 
the AM station. 

The Commission argues in response (Br., pp. 14-15) that 


Allied had actual notice of the relevance of the CATV ties, since the 


2 


| 
subject was explored in the hearing and the Examiner referred to it 


in his initial decision. Citing Colorado Radio, Inc. v. FCC, 72 App. 


D.C. 225, 118 F.2d 24 (1941), the Commission contends that the Alliea 


request to reopen the record to admit evidence that the CATV ties would 
be severed, came too late in the proceeding. | 

On the contrary, Allied's procedural steps So in light 
of the SEE timely and reasonable. It is one of the most fun- 
Rarnerea rules of procedure in FCC comparative proceedings that once 


two or more applications have been designated for hearing, no changes 


. 


may be made in the applications or representations which would create 


@ new comparative advantage. Infact, that very principle! is recited in 


this case (A. 104). Consequently, it is difficult to understand how the 
1/ i 
hearing or initial decision could have provided adequate notice to Allied, 


and it is difficult to understand why the procedural course followed by 
Allied was in any way deficient. Allied fully and promptly protected its 


interests by excepting to the reliance in the initial decision on the CATV 
2/ 


ties and by arguing that point in its brief in support of exceptions. Since - 


the reliance of the Examiner on the AM-CATV ties was wholly novel, 


1/ Nothing in the cited portions of the hearing transcript (A. 4-16) 

suggests that the question of the AM-CATV ties was the focus of atten- 

tion; rather the discussion centered on the interest of the Lorain Journal 

in the CATV company, an issue which is quite different from poe ultimately 
relied on by the Board. 


2/ Exceptions of Allied, p. 28, Brief in Support of Eee: pp. 10-13. 


asa 


there was no sound reason for Allied to attempt to reopen the record at 


that point, rather than to argue the matter to the Board in the hope of: 
reversing the novel ratio decidendi at a higher level. When, however, 
it became clear that the Board itself was adopting a novel ground for 
decision, Allied duly sought reconsideration or reopening of the record. 
Unlike Colorado Radio, where the appellant withheld evidence 
which it knew was relevant, appellant here initially had no reason to 
know that the CATV ties were of decisional significance. See Deep South 
Broadcasting Co. v. FCC, 120 U.S. App. D.C: 365, 347 F.2d 459 (1965); 
KGMO Radio Television, Inc. v. FCC, 119 U.S. App. D.C. 1, 336 F.2d 
920 (1964) and Sacramento Broadcasters, Inc. v. FCC, 98 U.S. App. D.C. 
394, 236 F.2d 689 (1956) where this court reversed Commission decisions 
for reliance on factors which were not clearly relevant before the proceed-~ 


ing began. 
CONCLUSION 


For all the foregoing reasons, and those set out in its opening 
brief, Allied respectfully requests that this court reverse and remand 
this proceeding to the Commission or provide such other and further 
relief as it deems appropriate. | 


Respectfully submitted, 


HARRY M. PLOTKIN 


c ——— eee 
Arent, Fox, Kintner, THOMAS SCHATTENFIELD 
Plotkin & Kahn 
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1815 H Street, N. W. WILLIAM L, FISHMAN 
Washington, D. C. 20006 f 
x Attorneys for Allied Broadcasting, 


December 23, 1969 


